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Special Liquidator of Securities for the 
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Subjects discussed 
in this book 


The Non-Local Earning Assets 
of a Bank—a Management 


Problem 


The Analysis of the Balance 


Sheet Position of a Bank 


The Analysis of the Income 


Position of a Bank 


The Analysis of the Past His- 


tory of a Bank 
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| goo one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in _ recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
‘know your bank.” 


Price $5.00 
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ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential’ to sound credit 
extension. 
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Three Avenues of Education 
Open to Bankers 


By A. L. M. WIGGINS 


President, American Bankers Association 


Accepting the thesis that bankers are public servants, 
Mr. Wiggins believes that the education of a banker must be 
much broader than was ever considered essential in the past. 
The following is taken from a recent talk at the Wartime Con- 
ference of the American Institute of Banking. 


HERE is a large and influen- 
tial group in this country 
advocating the complete sociali- 
zation of banking. Fortunately, 
American business has begun to 
recognize that such a move would 
spell the end of free enterprise. 
But in the light of present trends 
we can make an important and 
preliminary conclusion about the 
education of the banker; When- 
ever there is conflict between pub- 
lic interest and private profit, 
banking is expected to take the 
part of public service. There is no 
safe refuge in the point of view that 
politicians and government agen- 
cies have deliberately invaded the 
banking field with the sole idea of 
socializing it. Whatever truth 
there may be in such an assump- 


tion, the fact is that the fate of 
banking will be determined by 
what the public wants, and par- 
ticularly by what it it entitled to 
have. We can start, therefore, 
with the thesis that bankers are 
public servants. 

There are at least three avenues 
of education open to the banker. 
The traditional one of the school 
of experience. It presents the 
story of the young man who goes 
to work as a runner or perhaps 
a mail clerk. He literally starts 
at the bottom and hopes to ar- 
rive at the top through a lifetime 
of hard work. This is the pat- 
tern which many of the old school 
bankers followed. Some of them 
still believe that experience is the 
only sound teacher. No one will 
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question this value, but it is a 
costly method. In our day, no 
one can afford to spend a lifetime 
getting ready for responsibility. 
There are problems arising daily 
for the solution of which there are 
no precedents; in such circum- 
stances, experience is no longer 
an adequate teacher. Our history 
records too many tragic bank 
failures which were the direct re- 
sult of new conditions for which 
the bankers were not prepared. 

A second avenue of approach 
is that banking «is a_ highly 
specialized and technical activity 
which requires formal studies in 
operations, credits, investments, 
cost analysis, domestic and 
foreign exchange, trusts, and 
each of the functions which bank- 
ers are called upon to perform. 
Again, no thoughtful person will 
discount the worth of such train- 
ing. The more than forty years 
of the history of the American 
Institute of Banking confirms the 
truth of the proposition that 
banking is a technical field and 
that it must be operated by ex- 
perts. But neither knowledge of 
the rules and the procedures, nor 
a complete library on banking 
practice will suffice to complete 
the education of the banker. We 
must take another step in order to 
meet the demands of a dynamic 
and changing social and economic 


order. 


The third approach has to do 
with a larger scope of learning 
which includes sociology, philoso- 
phy, economics, government, and 
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history. There can be no doubt 
but that we are living in a period 
of great social transition. With- 
out assuming the attitude of the 
alarmists, it is fair to say that 
we are in the midst of one of the 
great revolutions of all time. How 
can we expect to understand it or 
to cope with it unless we know 
something of the philosophy of 
government; of the history of 
human rights and how they were 
achieved; of the origin and mean- 
ing of constitutional forms and 
guarantees; of the institution of 
private property; of the eco- 
nomics of supply, demand, and 
price; of the economics of social 
improvement; of the age-old con- 
flict between labor and manage- 
ment, and the extent to which 
it is possible for reasonable men to 
work together. 

How can we keep our balance 
and trust our judgments if we 
know nothing of the forces that 
move men to work, to save, to 
cooperate, and to rebel; their pas- 
sions, their ambitions, their sense 
of fulfillment, and frustration— 
in short, all of these human re- 
actions which make men what they 
are and which lead them to do 
what they do? 

T know you will not think my 
conclusion trite when I say that 
there is a place for all three of 
these points of view in the well- 
rounded education which we so 
much desire—experience, techni- 
cal training, and broad under- 
standing in the field of human 
relations. 





The Bank Engineer 


By THEODORE J. SOKOL 
Industrial Engineer, National City Bank of Cleveland, Cleveland, Ohio 


Making safe industrial loans requires specialized knowledge 
of manufacturing and production problems which only the 
bank engineer possesses. This article discusses his duties and 


functions. 


N recent years certain progres- 
sive banks in industrial areas 
have added industrial engineers to 
their staffs to assist in the loan- 
ing function. This approach to 
the problem of getting better ac- 
quainted with industrial customers 
is positive. A bank engineer of 
the new type is an ambassador of 
good will whose job is to bring in- 
dustry and banking closer to- 
gether—to erase any feeling that 
the banker doesn’t understand the 
operating and technical problems 
of industry. 

In order to expedite the 
gathering of his information the 
engineer must concentrate on fact- 
finding during the hours which he 
visits a depositor company. There 
are many distractions, chief 
among which is the disposition of 
plant managers to discuss various 
methods of solving their problems. 
It is advisable for the bank engi- 
neer to avoid such discussions until 
he becomes familiar with the entire 
picture of the plant operations. 

The investigation may be divi- 
ded for discussion purposes as fol- 
lows: 


1. Trip through the plant with 
the Works Manager. Observa- 
tions include plant layout, ship- 
ping facilities, value of buildings, 
nature of equipment, ingenuity of 
tooling, handling methods, labor 
efficiency, stages of in-process in- 
ventory, and evidence of scrap, 
re-work, or other operating prob- 
lems. 

2. Trip through the plant offi- 
ces. See the production control 
system, perpetual inventory con- 
trol, scrap records, purchasing, 
engineering, personnel, and cost 
departments. At each of these 
points brief conversations are 
held directly with the department 
heads. 

3. Discussion with the general 
manager. The-organization plan 
is discussed and history of key 
men is obtained. Market factors, 
selling factors and competition 
are discussed. Price estimating 
methods are described in detail. 


Basis for Approval 


If there has been a request for 
credit the engineer will have been 
accompanied by one of the bank’s 
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credit analysts. This man who is 
a trained accountant, has been 
analyzing the company records 
and obtaining a history of pre- 
vious operations. Before leaving 
the company, the engineer and the 
credit analyst will usually meet 
the General Manager and the 
Treasurer to discuss financial re- 
quirements. It has been found 
that as a result of the investiga- 
tion a quite different set of re- 
quirements than was originally 
planned is often found desirable. 
A revised proposal is then worked 
out with the company representa- 
tives. 

Upon return to the bank the en- 
gineer and the credit analyst make 
verbal reports to the loaning offi- 
cer and to the officers and direc- 


tors committees which ordinarily 


approve loans. All significant 
factors are discussed and recom- 
mendations are made regarding 
controls which should be incorpo- 
rated into the loan agreement. 

The engineer is kept informed 
of all borrowing companies whose 
operating trends are adverse. In 
extreme cases engineering advice 
is offered or specialists are recom- 
mended. 

Within the bank the engineer is 
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frequently consulted by loaning 
officers seeking the significance of 
technical or trade information 
which has been brought to their 
attention. A proper anaylsis of 
this information should explore 
fully the possible effect on a given 
customer, on his competition, and 
on the market in general. It is 
occasionally possible to render 
some help to the bank’s customers 
in this manner. 

Similarly there are instances 
when a customer becomes inter- 
ested in a new product involving 
operations which are foreign to 
his previous experience. The bank 
engineer because of his broad 
background and variety of sources 
of information can often assist by 
describing the type of plant re- 
quired, kind and amount of inven- 
tory, the selling and operating 
methods usually employed, and in 
some cases the probable cost and 
selling price per unit. 

It is apparent that the engineer 
that can do the best job for the 
bank and its customers is more 
than just a technician or a “busi- 
ness doctor.” He must have had 
a well-rounded industrial back- 
ground in order to be practical in 
his approach. 





Record Savings Are for Definite 
Pre-Determined Purposes 


on record savings are being 
conserved for definite pre- 
determined purposes when peace 
returns, as shown by a survey re- 
cently completed in which a group 
of Massachusetts mutual savings 
banks co-operated with the Na- 
tional Association of Mutual Sav- 
ings Banks in a poll of depositors 
to measure the trend toward 
thrift, and the likely effects of 
accumulated small capital after 
the war. Results were enlighten- 
ing. Questionnaires answered by 
a cross-section of depositors in 
Massachusetts revealed these 
facts: 


Saving for future needs and opportuni- 
ties—41.24 per cent; 


To buy or build a home—13.46 per cent; 


Te refit present home with new fixtures 
and furniture—7.27 per cent; 


To get married and begin housekeeping 
—7.01 per cent; 


To buy a farm—2.44 per cent; 
To buy a new automobile—8.98 per cent; 
To establish a business—3.37 per cent; 


To increase insurance and annuities — 
5.59 per cent; 


To improve educational opportunities for 
children—10.64 per cent. 


Despite an impression often ex- 
pressed that war work has been 
the primary mainspring of re- 
newed business activity, answers to 
questionnaires in Massachusetts 
showed that the number directly 
employed in defense plants repre- 
sented 25.60 per cent and the 


number not so employed 62.56 per 
cent, remainder not replying. The 
number intending to continue liv- 
ing in their present communities 
was 77.25 per cent of replies; 
12.83 per cent not so intending; 
remainder not replying. 

Summing up the savings pur- 
poses of mutual savings bank de- 
positors in the 17 states where 
such institutions operate, the sur- 
vey showed the following percent- 
ages: 


Saving for future needs and opportunities 
—42.80 per cent; 


To buy or build a home—12.67 per cent; 


To refit present home with new fixtures 
and furniture—7.62 per cent; 


To get married and begin housekeeping 
—6.14 per cent; 


To buy a farm—2.40 per cent; 
To buy a new automobile—9.00 per cent; 
To establish a business—4.06 per cent; 


To increase insurance and annuities — 
4.53 per cent; 


To improve educational opportunities for 
children—10.78 per cent. 


Analysis of the total poll indi- 
cated that the number of persons 
answering inquiries now employed 
in defense plants, represented 
27.53 per cent, and the number 
not so employed, 61.51 per cent; 
remainder not replying. The num- 
ber of people intending to maintain 
their present home was 75.89 per 
cent, and the number not so in- 
tending, 12.61 per cent; remain- 
der not replying. 
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The figures provide a sound 
basis for confidence in the national 
economy and emphasize that about 
70 per cent of depositors are sav- 
ing for future needs and opportu- 
nities and for home-making pur- 
poses. Especially notable is the 
number intending to improve edu- 
cational opportunities for their 
children. 

This survey was conducted from 
coast to coast, the participating 
institutions having regular ac- 
counts that total 3,600,000 and 
deposits of $3,500,000,000, about 
a third of all mutual savings bank 
deposits and a fourth of all regu- 
lar mutual accounts. 


“HoMEPLAN” INAUGURATED 

“Homeplan” is the name of a 
new banking service announced by 
the National Bank of Washing- 
ton, Tacoma, Wash. It presents a 
plan whereby depositors will be 
ready “to buy their homes as soon 
as contractors are ready to build 
them.” 

The depositor can aim at pur- 
chase of a home at any price from 
$3,500 to $10,000 and the use of 
a 10-year, 15-year or 20-year 
FHA mortgage plan of payment. 
He gets an “Accumulated Pass- 
book” to which the usual savings 
passbook rules apply. The ac- 
cumulation is for the purpose of 
building up the sum needed for 


‘ down payment, and the account 


does not bear interest. Deposi- 
tors may not withdraw except by 
closing out the entire account. 


Opportunities in the Safe Deposit 
Business 


By FRANK O. BRAND 


Vice President, New York State Safe Deposit Association, and Vice-President 
of the Empire Safe Deposit Company, New York City 


If bankers are alert to their opportunities the present boom 
in safe deposit rentals can be carried over into the postwar period. 


N this modern age, with its 

awakened intelligence, there 
are more reasons than one why the 
safe deposit business should no 
longer be relegated to the role of 
“stepchild” in the banking family. 
In all too many instances, such 
businesses, renting space wherein 
are stored assets of unknown 
worth, are permitted to grow up 
in a more or less haphazard man- 
ner given no proper guidance or 
consideration. 

In many communities bank and 
safe deposit companies are now 
realizing the meaning of a “wait- 
ing list.” For the first time its 
definition is proved by a practical 
demonstration—more applications 
than accommodations available. 
This situation it further aggra- 
vated by the inability to secure 
new locks and keys, which, if avail- 
able, would permit the renting of 
boxes forced open because of non- 
payment of rental or lost keys. 
The War Production Board at 
Washington has been acquainted 
with this problem and is seeking 


information to determine what re- 
lief, if any, is possible at this time. 
This unusual demand for safe de- 
posit facilities for the most part 
is due to such wartime conditions 
as shifting of war workers to in- 
dustrial centers and the desire of 
those in the armed forces of our 
country to provide a place of se- 
curity of valuables during per- 
sonal absence., Also, there are 
hundreds of thousands of war 
bond purchasers who realize that 
“bureau drawers” are not the 
safest place for bonds. Combined, 
these factors tend to the creation 
of a new market for safe deposit 
facilities. 

Bond purchasers are for the 
most part responsible for the 
rapid growth of the business dur- 
ing the past few years. Are you, 
therefore, directing your public 
relations program to them? Are 
you acquainting them with the 
fact that there are other items of 
equal or greater importance — 
such as deeds, mortgages, jewelry, 
wills, birth certificates, insurance 
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policies, etc.? They also are valu- 
able and not easily replaced and 
should be afforded the same secu- 
rity as bonds. 


Importance of Trained Staff 


Expanding business activities 
invariably develop a growing num- 
ber of accesses to boxes. Such has 
been the result during the present 
period. But due to the ever in- 
creasing difficulty of obtaining 
and maintaining a _ properly 
trained staff of employees, the 
situation in the safe deposit field 
becomes more complicated with 
each new dollar of business. To 


effectively cope with this person- 
nel problem, more than casual 
attention must be given to the se- 
lection and training of all employ- 


ees. The person selected should 
be of mature judgment and of 
good balance, capable, extremely 
careful and absolutely honest. He 
should be thorotighly trained 
under proper supervision and 
made to realize the responsibility 
of his position. As a general rule, 
he has a personal contact with 
the customer and thereby is in a 
better position to discuss with 
him the many services rendered by 
the institution as a whole. 
Throughout the State of New 
York and elsewhere it is quite evi- 
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dent that bankers are becoming 
more and more concerned about 
the proper operation of their safe 
deposit business. They are begin- 
ning to recognize the need for uni- 
formity of practice. They also 
generally agree that safe and 
sound methods are necessary if 
harmful and dangerous practices 
are to be eliminated and are seek- 
ing a source of sound counsel and 
safe judgment on things pertain- 
ing to this highly specialized field 
of banking procedure. 

The New York State Safe De- 
posit Association, organized in the 
year 1906, has grown into an asso- 
ciation of vast proportions. Its 
membership includes banks and 
safe deposit companies in the 
majority of states in the Union as 
well as some in several territories 
and foreign countries. The past 
12 months has shown a marked 
acceleration in applications for 
membership by institutions located 
not only in New York State, but 
other sections of the country. 
Surely this remarkable growth is 
indication of the value of member- 
ship in an association whose fixed 
policy is constructive service, and 
whose objective is the establish- 
ment of mutual understanding of 
sound principles of operation. 
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Bank Liable As Indorser of Check Payable to 
Fictitious Payee ' 


Under Negotiable Instruments Law, a check is not payable 
to bearer where it is payable to a fictitious or nonexisting 
payee, unless the drawer knew at the time the check was 
delivered that the payee was fictitious or nonexistent. A payee 
of a check whose name is wrongly designated or mispelled has 
the right to indorse it only where he is the payee to whom the 
drawer intended it should be payable and not otherwise. This 
was decided in the case of Jorgenson Chevrolet Co. v. First 
National Bank of Red Wing, Minn., Supreme Court of Min- 
nesota, 14 N. W. Rep. (2d) 618. 

Plaintiff company through its president, one Jorgenson, 
upon representations made by purported agents of a cooler 
manufacturer entered into a contract for the purchase of four 
coolers. Plaintiff, acting upon said representations and upon 
inquiring of said purported agents the name of the company, 
was told to make check payable to “R. E. S. Westinghouse.” 
The check was indorsed by R. E. S. Inc., and paid by the 
defendant bank. Subsequent thereto plaintiff brought this 
action against the defendant bank to recover from it the 
amount of the check debited to plaintiff's account after pay- 
ment thereof upon the indorsement of a payee not named on 
said check. At the time plaintiff delivered check he believed 
that “R. E. S. Westinghouse” was an existing payee. The 
designated payee turned out to be fictitious and non-existent. 

It was held that evidence warranted a finding that plaintiff 
intended to deal exclusively with “Westinghouse,” the manu- 
facturer of the coolers in making the purchase and not with 
“R. E. S. Inc.” representing the manufacturer as agent. The 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 587. 
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indorsement by “R. E. S. Inc.” acting as agent, of a check 
made payable to a fictitious payee, which was given by plaintiff 
without knowledge that payee was fictitious transferred no 
title to check and the plaintiff was entitled to recover from 
defendant bank. The court in its opinion said: 


Of course only the payee named in a check is entitled to receive 
payment. R. E. S., Inc. is not the payee named. There being no 
corporation or firm having the name R. E. S. Westinghouse, the 
payee named is nonexistent. The rights of the holder of a check pay- 
able to a nonexistent payee are governed by N. I. L. § 9, Minn. St. 
1941, § 335.052(3), Mason St. 1927, § 7052 (3), which provides that 
a negotiable instrument shall be payable to bearer “when it is payable 
to the order of a fictitious or nonexisting person, and such fact was 
know to the person making it so payable.” If the check in question 
was payable to bearer within the meaning of the statute, R. E. S., 
Inc., had the right to endorse it as the holder of bearer paper; other- 
wise not. It is plain that the text is whether the drawer knew that 
the payee was fictitious or nonexistent. The rule is settled here, as 
it is elsewhere, that where a check is payable to a nonexisting 
person and the drawer does not know that the payee is non- 
existent and intends no fraud the check is not payable to bearer. 
City of St. Paul v. Merchants’ Nat. Bank, 151 Minn. 485, 187 N. W. 
516, 22 A. L. R. 1221. The cases are collected in numerous annota- 
tions and texts. 22 A. L. R. 1228; 52 A. L. R. 13826; 112 A. L. R. 
1435; 118 A. L. R. 15; 7 Am. Jur., Banks, § 601; Id., Bills and 
Notes, §§ 95-98; 10 C. J. S., Bills and Notes, § 129. 

The authorities are emphatic that the test is whether the drawer 
knew that the payee named was fictitious or nonexistent and intended 
to make the instrument payable to such a person. “The rule may be 
said to be that a negotiable instrument or indorsement made to a 
fictitious person cannot be treated as payable to the bearer and 
negotiated without indorsement unless the person making it knows 
and actually intends to make the instrument payable to a fictitious 
person.” (Italics supplied.) 7 Am. Jur., Bills and Notes, § 95. 
The maker’s intention is the controlling consideration which determines 
the character of the instrument. Swift & Co. v. Bankers Trust Co., 
280 N. Y. 135, 19 N. E. 2d 992; Seidman v. North Camden Trust 
Co., 122 N. J. L. 580, '7 A. 2d 406. In American Exp. Co. v. Peoples’ 
Sav. Bank, 192 Iowa 366, 369, 181 N. W. 701, 703, it was aptly 
said: “The intent of the drawer is the test, and this intention must 
necessarily arise from knowledge and exists as an affirmative fact in 
the mind of the drawer at the time of the delivery of the paper.” 
(Italics supplied.) 

Where, as here, a check is payable to a nonexisting corporation 
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and the drawer does not know that the corporation is nonexistent, 
the check is not payable to bearer. Los Angeles Inv. Co. v. Home 
Sav. Bank, 180 Cal. 601, 182 P. 293, 5 A. L. R. 1198; Farnsworth v. 
Drake, 11 Ind. 101; McLaughlin-Gormley-King Co. v. Hauser, 
195 Iowa 224, 191 N. W. 880; American Exp. Co. v. Peoples’ Sav. 
Bank, 192 Iowa 366, 181 N. W. 701; Dana v. Old Colony Trust Co., 
245 Mass. 347, 189 N. E. 541; Harmon v. Old Detroit Nat. Bank, 153 
*Mich. 73, 116 N. W. 617, 17 L. R. A., N. S., 514, 126 Am. St. Rep. 
467. 

The Plaintiff here had no direct personal dealing with the intended 
payee. It is undisputed that plaintiff did not intend to contract with 
either Quandall or Schneider personally. Since a corporation can act 
only through its officers and agents, neither Westinghouse nor R. E. S., 
Inc. was or could be personally present during the negotiations. Plain- 
tiff’s dealings were with Quandall and Schneider as the agents of a 
corporate principal which was not present. In such a case, the annota- 
tion in 22 A. L. R. at page 1249, says: “There is a well-defined 
distinction between cases where the paper is delivered to the impostor 
as payee, in the belief that he is the person to whom or upon whose 
indorsement it will be paid, and cases where the paper is delivered to 
the impostor upon his representation, and in the belief that he is agent 
of the person named as payee, although the latter is a fictitious or 
nonexistent person, or at least a person who has no connection with 
the transaction; and it is held with practically no conflict—at least, in 
the absence of negligence on the drawer’s part—that as between the 
drawer and drawee, or between the drawer and a holder in due course, 
the loss falls on the drawee or the purchaser, as the case may be, rather 
than on the drawer, where the impostor upon whose indorsement the 
paper was purchased or paid represented himself to be the agent of 
the payee and not, the payee himself.” (Italics supplied), citing among 
numerous cases our decision in City of St. Paul v. Merchants’s Nat. 
Bank, 151 Minn. 485, 187 N. W. 516, 22 A. L. R. 1221, supra. 

Since the drawer believed that R. E. S. Westinghouse was an exist- 
ing payee, which turned out in fact to be fictitious or nonexistent, 
R. E. S., Inc. did not acquire any right or title to the check and conse- 
quently had no right to endorse it. Cohen v. Lincoln Sav. Bank, 275 
N. Y. 399, 10 N. E. 2d 457, 112 A. L. R. 1424. 

2. Defendant contends that, in any event, there is here only a mis- 
take as to the name of the payee and that R. E. S., Inc., as the 
payee erroneously named, had the right to endorse the check, under 
N. I. L. § 43, Minn. St. 1941, § 335.172, Mason St. 1927, § 7086, 
which provides: ‘Where the name of a payee or endorsee is wrongly 
designated or misspelled he may endorse the instrument as therein 
described, adding, if he thinks fit, his proper signature.” 


U 
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Where the intended payee is incorrectly named, as, for example, 
where his name is misspelled or abbreviated or, as in the case of cor- 
porations, part of the corporate name is omitted, the intended payee 
may endorse the check the same as if it were correctly named. First 
Nat. Bank v. McNairy, 122 Minn. 215, 142 N. W. 189, Ann. Cas. 
1914 D. 977. Defendant cites numerous cases to the same effect. A 
misnomer is immaterial only where no doubt exists as to the identity of 
the intended payee. Bolles v. Stearns, 65 Mass. 320, 11 Cush. 320; 
10 C. J. S., Bills and Notes, § 129. Only the intended payee is en- 
titled to payment. A corporation other than the one intended but 
erroneously named as payee is not entitled to payment. Joseph Mill- 
ing Co. v. First Bank, 109 Or. 1, 216 P. 560, 29 A. L. R. 358. The 
distinction is observed in the cases. In Atlanta & Lowry Nat. Bank v. 
First Nat. Bank, 38 Ga. App. 768, 145 S. E. 521, cited by the de- 
fendant, a check for the purchase price of an automobile purchased 
from the Stutz Atlanta Motor Car Company was made payable to 
the Stutz Motor-Car Company of America, Inc. The court stated the 
applicable rules of law in accordance with our views as stated above 
and held that, since the maker intended that the Stutz Atlanta Motor 
Company, to whom the check was delivered, should receive payment, 
it had the right to negotiate the check and receive payment thereof. 
In Buena Vista L. & S. Bank v. Stockdale, 59 Ga. App. 798, 2 S. E. 
2d 158, 160, it was held that a check payable to “Salem China Com- 
pany” and intended by the drawer to be payable to an existing com- 
pany having that name was not payable to a fictitious payee and 
could not be negotiated by the person to whom it was delivered, 
citing Atlanta & Lowry Nat. Bank v. First Nat. Bank, supra. 

3. It has been suggested that, after ’all, what difference does it 
make here whether plaintiff intended to deal with Westinghouse and 
had no intention to deal with R. E. S., Inc., since the last named con- 
cern offered delivery of four coolers of the kind ordered. There are 
deep-seated and fundamental reasons for making the liability of the 
drawer depend upon the distinction whether he intended to contract 
with the payee named in the check or someone else. Where he gives a 
check payable to a fictitious or nonexisting payee, knowing that the 
payee is of such character, it is obvious that the identity of the payee 
is of no concern to him. But where the drawer believes that he is 
contracting with a named payee, who is in fact fictitious or nonexistent, 
but whom he believes to be one with whom he intends to contract, the 
identity of the payee may be of the utmost importance and concern 
to him. The character, stability, reputation, and other attributes of a 
person or corporation may be the very things that will insure the 
expected performance. Elder v. Elwell, 175 Minn. 144, 220 N. W. 
415; Everson v. J. L. Owens Mfg. Co., 145 Minn. 199, 176 N. W. 505; 
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Holford v. Crowe, 1386 Minn. 20, 161 N. W. 213; Fitzpatrick Bldg. 
Co, y. Healy, 120 Minn. 237, 1389 N. W. 495; Boston Ice Co. v. Potter, 
123 Mass. 28, 25 Am. Rep. 9; Annotation, L. R. A. 1916D, 801; 1 
Williston, Contracts (Rev. Ed.) § 80. The reasons given have appli- 
cation here. In Winchester v. Howard, 97 Mass. 303, 93 Am. Dec. 
93, the court held that a purchaser of oxen from one in possession may 
revoke the contract upon discovering that the oxen in fact belonged 
to another with whom he did not choose to deal, where the seller 
represented that the oxen belonged to him. In School Sisters of Notre 
Dame v. Kusnitt, 125 Md. 323, 93 A. 928, L. R. A. 1916D, 792, 
where the buyer of merchandise was misled by the seller to believe that 
it was dealing with the Goodyear Rubber Company, a large corpora- 
tion of good reputation doing a nationwide business, when in fact: the 
seller was an individual doing business as Goodyear Hospital Rubber 
Company, the court held that there was no contract because there 
was no assent by the buyer to a contract with the party with whom 
it negotiated. In Cundy v. Lindsay, 3 L. R. App. Cas. 459, 6 Eng. 
R. C. 211 (cited in Everson v. J. L. Owens Mfg. Co., 145 Minn. 199, 
at page 203, 176 N. W. 505 at page 507), title to merchandise was 
held not to pass where the sellers were misled by one Blenkarn to 
believe it was dealing with a respectable, well-established firm having 


the name Blenkiron. Lord Cairns said: “... Of him [Blenkarn] 
they [the sellers ] knew nothing, and of him they never thought. With 
him they never intended to deal. Their minds never, even for an instant 
of time, rested upon him, and as betwen him and them there was no 
consensus of mind which could lead to any agreement or any contract 
whatever.” 


It makes no difference in such a case that the person with whom 
the buyer is misled to contract is able to and offers to deliver the iden- 
tical goods contracted for. A buyer has the right to choose not only 
the goods he purchases, but the seller of the goods also. Winchester v. 
Howard, 97 Mass. 303, 93 Am. Dec. 93; Barcus v. Dorries, 64 App. 
Div. 109, 71 N. Y. S. 695. 

Here, it was important to plaintiff whether it dealt with West- 
inghouse or someone else, not only for the reasons given but also be- 
cause the warranty given by Westinghouse was for the benefit of the 
“original purchaser” only. Just how plaintiff could have the benefit 
of the warranty as to goods purchased from others than Westing- 
house, as, for example, from R. E. S., Inc., ‘especially the cooler taken 
‘out of a local hardware store, does not appear. Plaintiff was.entirely 
within ‘its: rights in refusing to accept. delivery: from: R..E...S., Inc. 
‘of the coolers it intended to: buy from ‘Westinghouse. .::, Otherwise 
R.E.'S., Inc. could foist itself upon op ae wren = ould 
‘not deal diréctly with that company.” : ytqis 
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. Our conclusion is that the evidence is in conflict whether plaintiff 
intended to deal exclusively with Westinghouse or R. E. S., Inc., and 
that the determination of that question was a fact issue for the jury. 
If plaintiff’s version is true, as the jury could find, Quandall and 
Schneider knew that Jorgenson was laboring under the impression, 
produced by their furnishing him with the Westinghouse circular and 
the negotiations between them, that plaintiff was contracting with 
Westinghouse. They knew that he had an erroneous impression as to 
whom they represented. In that situation, it was their duty when he 
inquired about the Westinghouse name, so he could name it as payee 
in the check, to disclose to him that he was dealing with R. E, S., Inc. 
Instead of making the disclosure and thus disabusing his mind of his 
error, they took affirmative measures to prevent him from discovering 
his error and to conceal their identity by telling him that the check 
should be payable to R. E. S. Westinghouse. Such conduct is fraudu- 
lent. See 3 Dunnell, Dig. & Supp. § 3823. Of course Quandall and, 
to a certain extent, Schneider deny plaintiff’s version. But it was for 
the jury to say which version was true. The finding that plaintiff 
intended to deal exclusively with Westinghouse is sustained by the 
evidence. Consequently, the endorsement of the check by R. E. S., Inc. 
transferred no title, and plaintiff is entitled to recover. 
Affirmed. 


MAGNEY, Justice (dissenting). In my opinion, the facts here 
present just a situation as was contemplated in N. I. L. § 43, Minn. St. 
1941, § 335.172, Mason St. 1927, § 7086, which reads: “While the 
name of a payee or endorsee is wrongly designated or misspelled he 
may endorse the instrument as therein described, adding, if he thinks 
fit, his proper signature.” 

The contract entered into between plaintiff and R. E. S., Inc. is 
as follows: 

“Westinghouse Products 
Milk Cooler Dept. 
RES 
Inc. 
Minneapolis, Minn. 
[Body of Order] 
R. E. S., INC. 


By A- H. Schneider Purchaser’s Signature Geo. Jorgensen” 


The order does not mention “Westinghouse Corporation” or 
“Westinghouse Electric & Manufacturing Co.” It clearly states 
‘Westinghouse Products,” which was a correct designation of what 
R. E. S., Inc. was selling or distributing. There was nothing mis- 
leading in those words. In the upper left-hand corner “R E S Inc.” 
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is printed in letters twice as large and in bolder type than the words 
“Westinghouse Products.” Underneath “R E S Inc.” we find the 
words “Minneapolis, Minn.” -In the lower left-hand corner we find 
“R. E. S., Inc. by A. H. Schneider.” ‘There is nothing on the face of 
this contract that is misleading and nothing to indicate that the West- 
inghouse corporation was a party thereto. It is clear from the con- 
tract itself that Jorgenson and R. E. S., Inc. were the sole parties .to 
the contract for the sale and purchase of a Westinghouse product. 


Quandall, the sales manager of R. E. S., Inc., and Schneider, one 
of its salesmen, negotiated the contract. A price had been agreed 
upon. Jorgenson asked for a discount if he paid cash. Thereupon 
Quandall and Schneider agreed to a $25 discount. After the contract 
had been executed by both parties, Jorgensen asked how the check 
should be made out. At the trial he was asked: “He told you to make it 
out to R. E. S.?” and he answered: “He said, ‘R. E. S.,’ and I said, 
‘R. E. S. what?’ and he said ‘R- E. S., Westinghouse.’ ” Jorgensen 
then wrote in “R. E. S. Westinghouse” as the payee. 


Jorgensen claims that it was his intention to deal only with the 


Westinghouse corporation and that he had no intention of dealing 
. with R. E. S., Inc. He was asked: 


“Q. You speak of Westinghouse order. Do you know of any 
concern named Westinghouse? <A. Just the trade name... . 

“@. And you knew when you saw this order R. E. S. was on it 
when you signed it? A. It wasn’t very distinct on there, Westing- 
house is more predominant than R. E. S. 


“Q. Will you examine it? Do you see some is in heavier type shen 
other? A. It is in a bolder type.” 

There is no claim by Jorgensen that the representatives of R. E. S., 
Inc. made any oral misrepresentations to him aside from the claimed 
misrepresentation in connection with filling in the name of the payee 
when drawing the check. He does claim that the. descriptive 
literature gave him the impression that he was dealing directly with 
Westinghouse, the manufacturing concern, especially the facsimile of 
the manufacturer’s guaranty. Jorgensen is a Chevrolet distributor. 
He hands out Chevrolet literature to his prospective customers, pre- 
pared and furnished by the manufacturer, and that undoubtedly 
contains the usual manufacturer’s guaranty. It is fair to assume 
that no purchaser of experience, as Jorgensen here is, would. ever 
consider that he was dealing directly .with the makers of Chevrolet 
when purchasing a car. He was asked: 


“Q@- You knew they represented some concern that had ‘the x name 
‘R. E. S.’ in it, didn’t you? A. If you ‘are speaking like you were 
in the Chevrolet. business, it is nothing ‘to write.a check out to these 
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big corporations, and they have subsidiaries and when he said ‘R. E. S.’ 
I thought, ‘Well, hell, it is a branch of Westinghouse.’ 

“Q. Or a subsidiary? A. Or branch or something. 

“Q. Somebody that had some connection? A. Some direct con- 
nection, part of the parent concern or company.” 

When he wrote “R. E. S.” as part of the name of the payee, it is 
not understandable to me how he can claim that he thought he was 
writing a check payable to the Westinghouse corporation. 

Jorgensen signed a sales contract with R. E. S., Inc. in payment 
for products ordered from that company. The name of the payee 
was inserted as “R. E. S.—Westinghouse.” Plaintiff’s version as to 
how this came about has been stated. The check was endorsed by 
R. E. S., Inc. and payment made by defendant to that corporation. 
Plaintiff’s intention as expressed in the written contract was carried 
out, and plaintiff should not now be permitted to shift to defendant a 
loss due to what turned out to be an unsatisfactory deal. The same 
party Jorgensen gave the check to agents of R. E. S., Inc., who cashed 
it. He gave the check to the party he signed a contract with. The 
endorsement was in fact made by the payee, which had been misdesig- 
nated. The payee was not non-existent, but wrongly designated. 

In my opinion, “the impostor cases” cited are of no application. 
From my impression of the evidence, R. E. S., Inc. was not pretending 
to be Westinghouse, but was acting solely as a dealer or distributor 
of its products. Quandall and Schneider were not impostors, but the 
authorized agents of R. E. S., Inc., the intended and misdescribed 


payee. 
—_—_——_—— 


Terms of Mortgage Participation Certificates Govern 
Payment 


Where trust company issues certificates of participation 
in mortgage pool which stipulate that trust company can issue 
to itself a certificate representing an interest in such pool but 
that such certificate shall not be a claim against the pool until 
all other certificates are paid and retired, as between holders 
of certificates and holders of certificates issued by receiver of 
insolvent -trust-company, representing share of the trust com- 
pany therein, it is held that upon insolvency of the trust com- 
pany all holders of prior certificates are entitled to payment 
of principal in full with interest before any payment is made 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 890. 
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to holders of certificates issued by receiver representing in- 
terest of the trust company. This was decided in the case of 
In Re First National Bank and Trust Company of Monessen 
Trust Department Mortgage Pool, 38 Atl. Rep. (2d) 15. The 
court in its opinion stated: 


Appellants and appellees represent the interests of the insolvent 
bank and prior certificate holders in the fund respectively. In- 
terests of several classes of creditors are not involved. ‘The issue is 
restricted to whether, as against the bank, appellees may recover prin- 
cipal jn full and interest thereon after the date of insolvency. The 
terms of the participating certificates must govern the disposition of 
this case. From them must be determined the intention of the parties. 
See Agricultural Trust & Savings Company’s Mortgage Pool Case, 
329 Pa. 581, 587, 198 A. 16. In this regard section (b) of the cer- 
tificate provides: “This Participating Certificate together with all 
others issued against said pool shall have preference in payment of 
principal and interest as against that portion of the said mortgages 
in said pool which are held in the right of Monessen Trust Company.” 
Section (f) provides: “The said Monessen Trust Company may... 
make its declaration of trust with respect to any mortgage or 
mortgages in the pool to cover the whole interest in said mortgage 
or mortgages, in which event it may issue to itself a certificate repre- 
senting its interest in such mortgage or mortgages, but such cer- 
tificate shall not be a claim against said pool until all other certifi- 
cates are paid and retired.” 

The language used warrants the conclusion of the court below 
that payment of interest after insolvency was intended. Appellant 
contends, however, that a proper interpretation of said agreement 
requires a contrary conclusion. In case of doubt or ambiguity a 
written contract should be interpreted against the party who has 
drawn it: Ebbert v. Philadelphia Electric Company, 330 Pa. 257, 
267, 198 A. 323. Any doubt, therefore, concerning the construction 
to be placed upon the certificate must be resolved against the bank 
and in favor of appellees. 

That appellants are the purchasers of the bank’s interest and not 
the bank itself cannot operate to create equities in their favor. Their 
interests are, and always have been, only those which could have been 
asserted by the Receiver on behalf of the bank. The respective 
litigants are, therefore, not upon a parity with regard to rights in 
and to the fund involved: Agricultural Trust & Savings Company’s 
Pool Case, supra, 329 Pa. at page 586, 198 A. 16; North City Trust 
Company Case, 327 Pa. 356, 360, 194 A. 395. The mortgages in the 
pool were a pledge for the payment of the certificate holders. Where 
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the proceeds of collateral are insufficient to pay the obligation 
secured, prior certificate holders are entitled to the proceeds to the 
exclusion of the insolvent pledgor: North City Trust Company Case, 
supra, 327 Pa. at page 360, 194 A. 395. That the interest secured 
by the certificates equaled that derived from the mortgages is of no 
moment and in no way affects the guarantee embodied in said cer- 
tificates. 

The intention is clear, therefore, that the Trust Company was not 
to participate in the proceeds of the mortgage pool until the certifi- 
cate holders were paid in full, and that payment in full was to in- 
clude the payment of interest after the date of insolvency. To hold 
otherwise would do violence to the express intention of the parties and 
permit the bank to derive benefits from its own insolvency. 

Decree affirmed at cost of appellants. 


Bank Discounting Note Tainted with Usury Held Not 


a Holder in Due Course 


A bank, indorsee of a negotiable sales note, which on its 
face showed a charge of $264.96 for a debt of $225.00 for the 
balance of purchase price of certain equipment, is chargeable 
with notice of usury inherent in said note, and is held not to 
be a holder in due course without notice. A bank having such 
knowledge at the time of the discounting cannot enforce the 
obligation against the maker of said note. This was decided 
in the case of Morris Plan Bank of Schenectady v. Foulds, 
Schenectady County Court, 47 N. Y. Supp. (2d) 920. 

Defendant, maker of the note involved in the instant case, 
originally executed a. note for $225.00 for the balance of the 
purchase price of certain equipment sold to her by a corpora- 
tion. Subsequently defendant purchased other equipment 
from a successor corporation to the original seller and returned 
‘the equipment previously purchased. The agreed purchase 
price for the new equipment was $350, with an allowance of 
‘$125.00 for the return of the first purchased equipment. The 
defendant also signed a note, the one sued upon by the plain- 
tiff, to. the order. of the successor corporation for the sum of 
$264.96. On its face the note referred to the sale which gave 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 632. 
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rise to the instrument. It stated the cash price of $350.00 
and a credit by way of down payment in the amount of $125.00, 
and a balance due in the amount of $225.00. The successor 
corporation as payee indorsed the note as follows: ‘“Indorse- 
ment Without Recourse,” and transferred its interest to the 
plaintiff bank together with its right and title to the equip- 
ment. Upon default of payment by the defendant, plaintiff 
bank as indorsee of note brought an action for the reposses- 
sion of the equipment, or in the alternative for the unpaid 
balance due with interest. Defendant alleged that the note 
was usurious and therefore unenforceable by the plaintiff bank. 

It was held that the defendant’s affirmative defense of 
usury was tenable as against the plaintiff bank. The new note 
obtained by the successor corporation in lieu of prior overdue 
note was a forbearance and the result was usury. If the note 
had been made payable to the plaintiff bank, there might not 
have been any usury, but since it was made payable to the 
successor corporation, its indorsement to the plaintiff bank, did 
not purge the note of usury. ‘The bank had knowledge of the 
usury from the contents of the note itself at the time it was 
discounted. Plaintiff bank could not enforce the note against 
the (maker) defendant. It was chargeable with notice of usury 
inherent in said note. The note, being tainted with usury, was 
void and plaintiff was not deemed to be a holder in due course. 
In its opinion, the court said: 


It is contended on the one hand that there was a sale, and on the 
other, there was a forbearance of money. We find both these situa- 
tions to exist. There was a sale in February, 1940, and the defendant 
gave a promissory note to the order of the Larkin-Labrum Corpora- 
tion in the amount of $225.00, in payment of the balance of the pur- 
chase price of the water softener. Then follows on May 22, 1940, 
instead of attempting otherwise to collect on the existing note, which 
had then become due, the Corporation obtained a new note from de- 
fendant-appellant. This was a forbearance. There was no sale at this 
time. The price of the water softener had previously been fixed and a 
previous note given therefor. If the defendant-appellant had paid the 
first note, she would have discharged her obligation. There we 
find a sale and installation of beauty parlor equipment for the pur- 
chase price of which various promissory notes were given. Although 
the plaintiff there claimed usury, it was held that the transaction was a 








820 THE BANKING LAW JOURNAL 


sale of merchandise on credit and for the performance of installation 
work, and that the additional charges represented merely the dif- 
ference between the cash price and the credit price and such a finance 
charge could not be regarded as a loan or forbearance of money. 

However, the second transaction came about when additional 
charges were made by reason of an extension related to a forbearance 
and the result was usury. Even if some consideration is necessary to 
support an agreement of extension, usury cannot be condoned even on 
that ground. Ganz v. Lancaster, 169 N. Y. 357, 359, 62 N. E. 413, 58 
L. R. A. 151. 

Assuming, therefore, that usury exists in this case at bar, the 
question arises as to whether or not this is a good defense against the 
bank. If the note had been made payable to the bank, there might not 
have been any usury, but since it was made payable to a business cor- 
poration, its mere indorsement to the bank could not purge the instru- 
ment of the usury. To condone such practice would open wide the 
door to financing peculations and permit excessive interest charges by 
persons or corporations who merely would avail themselves of the con- 
venient device of indorsing a note over to a banking institution. If, on 
the contrary, the bank became the holder in due course of this negotia- 
ble instrument, it would take this instrument free from the defense 
of usury. By Section 96 of the Negotiable Instruments Law, Con- 
solidated Laws, c. 38, a holder in due course takes an instrument free 
from defenses available to prior parties among themselves. However, 
usury is one of the defenses that prevails against a holder in due course, 
other than a bank. Sabine v. Paine, 166 App. Div. 9, 151 N.Y. S. 735. 
The law is well established, however, that usury in the inception of the 
instrument is not a defense against a bank which is a holder in due 
course. Schlesinger v. Gilhooley, 189 N. Y. 1, 81 N. E. 619, 12 Ann. 
Cas. 1138. 

Section 98 of the Negotiable Instruments. Law provides that every 
holder is deemed prima facie to be a holder in. due course and the 
bank here is entitled to this presumption. However, if, as appears 
here, the maker shows the title of the payee-indorsee to be defective, 
the burden is upon the holder of the instrument to prove it is a holder in 
due course. 

We now come to the position of the bank -in the case at bar. 
Ifa bank has knowledge or should have knowledge of the usury at the 
time of the discounting, it cannot enforce the obligation against the 
maker.’ Schlesinger’-v. Lehmaier, 191 N.Y. 69, 83. N. E. 657, 16 
L. R.-A., N. S., 626, 123 Am. St. Rep. 591. This Court cannot es- 
cape the conclusion that Plaintiff-Respondent must be charged with 
notice of the usury inherent in this instrument. On its: face, this note 
showed a charge of $264.96, for a debt of $225.00. 
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The presumption exists that the plaintiff-respondent’s officials ex- 
amined or should have examined the note before discounting the same. 
The computation of interest is routine at the banker’s office. Simple 
arithmetic suggests to the Court and must have suggested to plain- 
tiff-respondent that the figures on the face of the note was all 
that was required to see that the difference was more than six per cent 
interest. If there had been no reference to the sales transaction on 
the note, Courts, to promote free circulation of negotiable instruments 
in the channels of trade, would construe the bank as the holder in due 
course without notice of what lay behind the note, but here the trans- 
action met or should have met the banker examining the face of the 
note. 

Plaintiff-respondent had no direct dealings with the defendant- 
appellant. Plaintiff-respondent has only such derivative rights as ob- 
tained from the Larkin-Labrum Corporation by the endorsement on 
the note. Since the note is void by reason of usury, plaintiff-respon- 
dent cannot be deemed a holder in due course, as it has no rights 
thereon against defendant. The Court has reached its conclusion for 
strictly legal reasons. It does not seem that this defendant-appellant 
should be permitted the benefits of retaining the water softener and not 
pay a price therefor. Where usury exists, as in the case at bar, and 
invalidates a note, its invalidity does not taint an original lawful 
obligation. LaMont v. Handy, 250 App. Div. 657, 296 N. Y. S. 135. 
And recovery may be had upon an earlier valid note.. Winsted Bank 
v. Webb, 39.N. Y. 325, 100 Am. Dec. 435. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Oral Agreement by Depositor to Withdraw Funds 
Only on Counter-Signatures 





Coffield v. Salem Bank, Court of Appeals of Kentucky, 180 S. W. Rep. 
(2d) 855 





Where bank had no knowledge of a lack of consideration for oral 
agreement whereby a depositor agreed that checks issued against his 
account were to be countersigned by the depositor’s daughter or 
son-in-law, it was held that the bank as a stakeholder was within its 
rights in refusing to permit withdrawal of the funds on deposit in 
violation of oral agreement until it was ordered to do so by the 
court. Such oral agreement was held unenforceable by the daughter 
or son-in-law for want of consideration. 


Action by R. R. Coffield and Maltie Coffield, husband and wife, 
against the Salem Bank to recover the amount of a deposit, wherein 
Gus Champion and his wife filed an intervening petition. From an 
adverse judgment, plaintiffs appeal. 

Reversed with directions. 

Raymond B. Dyeus, of Smithland, for appellants. 

Charles Ferguson, of Smithland, for appellees. 


FULTON, C. J.—The appellant, R. R. Coffield, seventy-eight years 
of age, and the appellant, Maltie Coffield, are husband and wife. He 
had been married twice before and had several children by a former 
marriage. She had a daughter by a former marriage. They were 
married about fourteen years prior to the filing of this action. The 
appellee, Mrs. Gus Champion, a daughter of Mr. Coffield, had been 
keeping $1800 of his money for him and turned the money over to him 
shortly after his last marriage. 

After his marriage the appellants resided in the village of Hampton 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1247. 
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in a small home owned by Mr. Coffield. He also owned a small farm. 
The $1800 was kept in the home but, apparently, a part thereof was 
used to defray living expenses. Within eighteen months prior to the 
filing of the action the small farm and some personal property were 
sold by Mr. Coffield, netting him approximately $900. 

On September 18, 1942, there remained from the $2700 something 
over $1100. On that day $1100 was deposited in the Salem Bank in 
Mr. Coffield’s name, with the oral agreement that it was to be withdrawn 
only on checks signed by Mr. Coffield and countersigned either by the 
appellee, Gus Champion, or his wife, a daughter of Mr. Coffield. The 
evidence is conflicting as to whether Gus Champion induced the old 
gentleman to make the deposit or whether he solicited Gus Champion 
to make arrangements for it. In any event, the cashier of the Salem 
Bank came to the Coffield home and the deposit was made. 

Shortly thereafter Mr. and Mrs. Coffield appeared at the bank and 
demanded the money. It was Mr. Coffield’s claim that Gus Champion 
had talked him into making the deposit and that he did not realize what 
he was doing. The bank refused to permit the money to be withdrawn 
because of the agreement that the checks must be countersigned by 
Mr. or Mrs, Champion. 

On the following day, October 15, 1942, Mr. and Mrs. Coffield filed 
this action against the bank seeking judgment for the amount of the 
deposit. In the petition it was alleged that Mr. Coffield was the owner 
of $100 of the deposit and that the balance belonged to Mrs. Coffield. 

Immediately after the filing of the action a petition was filed in the 
eireuit court by Gus Champion and R. L. Crawford, another son-in-law 
of Mr. Coffield, to have the latter adjudged a person of unsound mind 
and incompetent to manage his estate. A trial was had, the county judge 
presiding, and the jury returned a verdict finding Mr. Coffield ‘‘incom- 
petent to manage his estate by reason of physical infirmities.’’ Upon 
this verdict judgment was entered ‘‘that said R. R. Coffield is incompe- 
tent to manage his estate and that a committee be appointed.’’ For 
some reason no committee was appointed. 

The bank admitted the deposit but pleaded the oral agreement as to 
the countersigning of checks and offered to pay the money into court, 
reciting its willingness to pay as might be directed. Mr. and Mrs. 
Champion filed an intervening petition, pleading the oral agreement as 
to the countersigning of checks by them. They also pleaded the 
adjudication of incompetency in bar of right of either Mr. or Mrs. 
Coffield to proceed with the action. 

Mr. Coffield testified that $100 of the money was his and that the 
balance belonged to his wife. His testimony indicates confusion of 
mind and thought. Mrs. Coffield testified that her husband gave her 
the money ten years ago and introduced several witnesses, including 
her daughter and son-in-law, to substantiate her claim. A number of 








824 THE BANKING LAW JOURNAL 


witnesses, including Dr. F. C. Coffield, a brother of appellant Coffield, 
testified that the latter was mentally incompetent to realize the extent 
and value of his estate or to manage it. There was no contradiction of 
this testimony. There was other evidence tending strongly to rebut 
the evidence as to the gift of the money to Mrs. Coffield. It was also 
shown that shortly after the filing of the action Mr. Coffield conveyed 
his home to his wife. 

The chancellor adjudged that the deposit was the property of Mr. 
Coffield and that Mrs. Coffield owned no part of it. He further adjudged 
that the deposit remain in the bank to be withdrawn for necessary living 
expenses of the appellants, or checks signed by Mr. Coffield and counter- 
signed by Mr. or Mrs. Champion in accord with the agreement made 
at the time of deposit. 

It is first contended on this appeal that the agreement by which the 
money was to be withdrawn only on countersigned checks was without 
consideration and therefore unenforceable. . With this we readily agree. 
However, the bank had no knowledge of the lack of consideration and, 
in the capacity of stake holder, correctly refused to permit withdrawal 
of the money in violation of its agreement until ordered to do so by the 
court. . 

It is contended that the verdict finding Mr. Coffield incompetent to 
manage his estate by reason of physical infirmities was insufficient to 
authorize a judgment of incompetency or the appointment of a com- 
mittee, and consequently, that the judgment declaring him to be in- 
competent and directing the appointing of a committee was void. 

There is no doubt as to the insufficiency of the verdict of in- 
competency to support the judgment rendered thereon. To warrant 
the appointment of a committee there must be a finding by the jury that 
incompetency is due to mental unsoundness—incompetency due to 
physical infirmities is not sufficient. Downing v. Siddens, 247 Ky. 311, 
57 S. W. 2d 1. , 

It does not follow, however, that the judgment of incompetency was 
void. It was only erroneous, since the court which rendered it had 
jurisdiction of Mr. Coffield’s person and jurisdiction to render that 
character of judgment. A judgment is distinct from the verdict and, 
though it departs from the verdict pursuant to which it purports to be 
rendered, it is only erroneous and not void. This erroneous judgment, 
adjudging that Mr. Coffield was incompetent, was never appealed from 
or set aside and, consequently, was conclusive that he had no legal 
capacity to maintain the action. The chancellor should have so adjudged 
and was without authority to proceed with the action and render judg- 
ment on the merits, although he correctly denied a recovery of the 


money. 
Clearly, the judgment ordering the money to remain on deposit 
subject to countersigned checks cannot be sustained. The chancellor 
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could only have proceeded with the trial on the assumption that Mr. 
Coffield had legal capacity to sue and the right to maintain the action. 
If such had been the case, then he also had the right to revoke the 
deposit agreement, which was without consideration and not binding 
on him. 

As far as Mr. Coffield was concerned, the action should merely have 
been abated because of his want of legal capacity to maintain the action. 
And, since he was under judgment of incompetency, Mrs. Coffield had 
no right to join with him as plaintiff and assert her claim to the money 
on deposit. In the circumstances, she could assert her claim only in 
an action filed against her husband. The chancellor should have 
refrained from rendering judgment on the merits and should have 
abated the action. 


Acceptance of New Note by Guardian Not Rendered 
Void for Lack of Court Approval 





Rhodd v, Hembree, Supreme Court of Oklahoma, 147 Pac. Rep. (2d) 994 





The acceptance by a guardian of a new promissory note from 
a debtor of his ward in lieu of an old one and as evidence of the same 
indebtedness and without impairment of the existing security, does 
not, in the absence of bad faith on the part of the debtor, constitute 
a voidable transaction as against the latter merely for failure of 
court approval. 

Where a promissory note is executed by the maker in good faith 
pursuant to a transaction between himself and a guardian for the 
use and benefit of the ward’s estate, the mere fact that the guardian 
is named therein as payee in his individual capacity, without desig- 
nating his fiduciary relationship, is of no legal significance so far 
as the rights and obligations of the maker of the note are concerned. 

Where a negotiable promissory note executed to a guardian is 
found by the maker in the hands of another under actual endorse- 
ment by the guardian, the maker may assume that the assignment 
thereof was in all respects regular and properly sanctioned by the 
county court, and payment thereof in good faith to the assignee will 
discharge the indebtedness and serve to release any mortgage 
security. 


Action by Peter Rhodd and Wendelina Rhodd against A. W. 
Hembree and Jack Ewton, co-guardians of Una Hembree, an in- 
competent, and others to quiet title to reality, wherein defendant guard- 
ians filed a cross-petition seeking judgment on a note and to foreclose 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1347. 
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a mortgage. Judgment for defendants on their cross-petition, and 
plaintiffs appeal. 

Reversed and cause remanded with directions. 

Goode & Goode, of Shawnee, for plaintiffs in error. 

G. C. Abernathy and Kenneth Abernathy, both of Shawnee, for 
defendants in error. 


GIBSON, Vice Chief Justice—This action was instituted in the 
district court of Pottawatomie county by Peter Rhodd and his wife 
against Hembree and Ewton, co-guardians of Una Hembree, an in- 
competent, and joining certain other parties as defendants, to quiet 
title to real property. , 

Issues were joined on the answer and cross-petition of said guardians 
seeking judgment on a promissory note and to foreclose the mortgage 
executed by plaintiffs to secure the same. Judgment was for defendant 
guardians, and plaintiffs appeal. 

Plaintiffs alleged that the mortgage indebtedness had been fully 
paid and discharged. 

The record shows that the note and mortgage in question were 
executed on March 9, 1931, to the State National Bank of Shawnee, for 
the principal sum of $1,700, due March 9, 1934. In April 1931, the 
note and mortgage were assigned to Tom C. Waldrep, guardian of the 
Estate of Una Hembree, a minor. Thereafter plaintiffs made a number 
of payments on the indebtedness directly to Waldrep as guardian afore- 
said. The payments so made reduced the indebtedness to $1,273.52 as of 
November 25, 1938. On that date, and while Waldrep was still the 
legal guardian of said ward, plaintiffs executed to him a renewal note 
for the balance then owing, together with a mortgage to secure the same. 
The new note and mortgage failed to designate Waldrep as guardian. 
He appeared as payee and mortgagee therein merely as ‘‘Tom C. 
Waldrep.’’ ; 

Waldrep wrote on the new note the following notation: ‘‘Secured 
by mortgage dated March 9, 1931 recorded Mch 23-31 in Book 99 page 
637, and by mortgage dated Nov. 25, 1938.’’ And on the face of the 
old note he wrote the following: .‘‘Paid by new note this 25 of Nov. 
1938. Tom Waldrep.’’ 

The old note was delivered to plaintiffs, but Waldrep failed to release 
the old mortgage. 

Waldrep procured no order from the county court authorizing or 
approving the renewal transaction. 

On December 13, 1938, Waldrep in his individual capacity assigned 
the new note and mortgage to the Federal National Bank of Shawnee 
to secure his personal indebtedness. This transaction was not authorized 
by the county court. 

Subsequently, plaintiffs paid to said bank all the indebtedness 
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evidenced by the new note, and received a release of the new mortgage. 

The trial court held that the old mortgage was valid and subsisting, 
and rendered judgment on the old note and decreed foreclosure of said 
mortgage. 

Plaintiffs’ theory is that both mortgages secured the same debt, and 
that the new note represented that debt; that the assignment of the new 
note to the bank carried with it not only the new mortgage but the old 
as well, and that the payment of the indebtedness to the bank served 
to discharge the old mortgage as well as the new. 

Defendants say that the new note and mortgage, accepted by Wal- 
drep without order of the county court, were voidable, and that the 
assignment thereof without order of court was voidable as between the 
ward and plaintiffs, leaving the original note and mortgage outstanding. 
It is said that plaintiffs knew they were dealing with Waldrep as 
guardian, and that they were charged with knowledge of the limitations 
of his powers. Plaintiffs were charged with knowledge, say defendants, 
that the assignment to the bank was not authorized by order of court and 
was therefore voidable as between the ward and the plaintiffs. 

The execution of a new note and mortgage to a guardian in payment 
of a former note and mortgage without order of court probably con- 
stitutes a voidable transaction as between the guardian and ward, for 
it has been held that the authority of a guardian in dealing with negotia- 
ble paper belonging to his ward, in the absence of court order, is limited 
to obtaining the full amount in money represented by such instruments. 
Crume v. Rivers, 178 Okl. 363, 61 P.2d 862. 

But plaintiffs make no contention that the old mortgage indebtedness 
was discharged by the new note and mortgage. In fact the new note 
states on its face that it was given to secure the old mortgage debt. 
They say that the assignment of the new note to the bank carried with 
it the old mortgage which it was given to secure, and that the payment 
of the note to the bank discharged the old mortgage. Phillips v. Roper, 
171 Okl. 225, 42 P. 2d 871. 

In view of the latter case, plaintiffs are correct in their statement 
that the assignment of a note carries with it the mortgage security. 
Therefore, if the assignment of the new note to the bank passed the 
legal title thereto, it also passed to the bank the old mortgage and pay- 
ment of the note in good faith would discharge the lien of the mortgage. 

We stated above that the transaction involving the execution of the 
new note and mortgage may have been voidable as between the guardian 
and ward for failure of court order approving the same. We say, 
however, that it was neither void nor voidable as to the plaintiffs. 
A guardian is not without power to accept a new note from the debtor 
in lieu of an old one as evidence of the same indebtedness; and such 
transactions made in good faith are valid so far as the maker of the 
note is concerned. The only condition is that the guardian, in order 
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to protect himself and his surety from responsibility for any resulting 
loss, must obtain an order of court sanctioning or approving the trans- 
action. The maker of the note is not a necessary party to the proceeding 
for approval, and is not obliged to concern himself with that matter. 
There is nothing in our statutes to the contrary. 

Nor is the rule announced in Crume v. Rivers, supra, contrary to our 
statement, above. A guardian may accept something other than money 
in full in discharge of a negotiable instrument, but if he would protect 
himself from loss that might thereby result, he must obtain the court’s 
approval of the transaction. 

It is true that the new note named Waldrep, and not Waldrep, 
guardian, as payee. But the parties knew that the note was part of a 
guardianship transaction, The designation of Waldrep as payee without 
indicating his fiduciary status was of no material consequence since 
plaintiffs acted in good faith. They had a right to assume that Waldrep 
would be faithful to his trust and apply the note to the benefit of his 
ward as the law requires. Legal title to the note was in Waldrep; the 
beneficial title in his ward. This is true even if Waldrep had been 
designated as guardian in the note. Bank of Welch v. Cabell, 52 Okl. 
190, 152 P. 844. There the court stated the rule as follows: ‘‘The legal 
title to a promissory note, made payable to the order of a designated 
person, is in the payee named, although he is designated as guardian in 
the face of the note, and as both the legal title and right to sue are in 
the payee as guardian, he may assign it, and his assignee has the right 
to sue on the note.’’ See also 8 C. J. 174, § 295, and authorities there 
cited; 10 C. J. S., Bills and Notes, § 125; Howell v. Flora, 155 Kan. 
640, 127 P. 2d 721. 

So far as plaintiffs were concerned, the new note represented the 
evidence of their indebtedness to the ward’s estate. When they found 
it in the hands of the bank under legal endorsement of Waldren, they 
were entitled to assume that the assignment was in all respects regular, 
and properly sanctioned by the court. 

Parties dealing with a guardian may be charged with knowledge of 
the limitations upon his powers, as defendants suggest, but that rule 
applies to limitations provided by statute. The statutes do not prohibit 
guardians from accepting new evidence of indebtedness for old without 
court approval. All such acts are subject merely to the management 
and control of the probate court. 58 O. S. 1941 § 811. And that man- 
agement and control pertain wholly to the official relations between the 
court and its officer, the guardian. 

We do not mean to say that an attempted release of an indebtedness 
for less than the amount due would not be voidable as against the debtor. 
But, the acceptance of a new note without impairment of the indebted- 
ness and security, and full payment thereof by the debtor to the 
guardian, is not voidable for failure of court approval as against the 
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debtor. And so, payments of the indebtedness in good faith to one 
holding the evidence thereof by actual assignment from the guardian 
without court approval is not voidable as to the debtor. In such case 
the guardian passes legal title to the assignee (Bank of Welch v. Cabell, 
supra), and the debtor is under no legal obligation to ascertain whether 
the assignment was approved by the court. 

Here, the bank could have maintained an action on the note against 
plaintiffs, and plaintiffs could not have questioned Waldrep’s authority 
as guardian to make the assignment. Bank v. Cabell, supra. Therefore, 
payment in good faith to the bank discharged the debt. To hold that 
plaintiffs must again pay the debt in the face of the fact that the debt 
was paid in full to the ward’s guardian or his legal assignee, would be 
to extend to the ward an extraordinary protection not contemplated by 
law. A debtor is under no legal obligation to see that a guardian does 
not misappropriate the proceeds of the indebtedness when it is paid or 
the securities representing such debt. 

We make no statement here concerning the rights and remedies the 
ward may have against the assignee in such case. That matter is not 
involved in this case. 

The judgment of the trial court is reversed and the cause remanded 
with directions to enter judgment for plaintiffs cancelling the mortgage. 


Bank Not Insurer of Safety of Contents of a Safety 
Deposit Box 





Hauck v. First National Bank of Highland Park, Appellate Court of 
Illinois, 55 N. E. Rep. (2d) 565 





Where one rents a safety deposit box from a bank the relation- 
ship created thereby is that of bailor and bailee. The bank is not an 
insurer of the safety of contents of the deposit box. It is required 
merely to use ordinary care and ordinary diligence. The ordinary 
care required is such care that would be used by a prudent man to 
take care of his own goods, and the ordinary diligence required is. 
such diligence that a man of common prudence would usually exer- 
cise about his own affairs. 


Plaintiff brought action against a bank for the loss of money 
from a safety deposit box rented from the bank. Plaintiff alleged 
that he had placed a substantial sum of money in deposit box and 
that subsequent thereto on one of his visits to said box the money was. 
missing. Plaintiff contended that the bank failed to use ordinary 
care and diligence in safely keeping the plaintiff’s money placed in 
the box, and further charged that it permitted said money to be 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1350. 
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taken from the box without the knowledge or consent of plaintiff. 
Defendant bank denied plaintiff’s allegations and alleged ordinary 
eare and diligence on its part at all times when the safety deposit 
box was in its exclusive possession and not in the possession of 
plaintiff. 

It was held that the evidence showed that no unauthorized non- 
violent entry into deposit box was possible without the connivance 
of the vault custodian and that the bank used care in the selection 
of its personnel, all of whom were of good repute and trustworthy. 
It was also shown iby the testimony of the bank employees that every 
precaution and safeguard was used in giving access to the boxes. 
The evidence therefore overcame the plaintiff’s prima facie case, and 
the verdict for the plaintiff was against the manifest weight of the 
evidence and warranted a new trial for defendant bank. 


Action by Walter Hauck against the First National Bank of High- 
land Park for the loss of money from a safety deposit box rented by 
plaintiff from defendant. From a judgment for plaintiff, defendant 
appeals. 

Hall & Hulse, of Waukegan, and John W. Munro, of Chicago, for 
appellant. 

Decker & Doolen, of Waukegan, and Taylor, Miller, Busch & Boyden, 
of Chicago, for appellee. 


PER CURIAM—Walter Hauck recovered a judgment in the circuit 
court of Lake County against the First National Bank of Highland 
Park for $10,500, on account of money to that amount alleged to have 
been deposited in, and to have later disappeared from, a safety deposit 
box rented by appellee from the bank, and the cause is here by the 
bank’s appeal from the judgment. 

The complaint charged a failure to use ordinary care and diligence 
to safely keep the money so deposited and stored in the safety deposit 
box, and permitting it to be taken therefrom without the knowledge or 
consent of appellee or his wife. The answer denied these allegations, 
and alleged ordinary care and diligence on the part of appellant at all 
times when the safety deposit box was in its exclusive possession and not 
in the possession of appellee or his wife. The issues raised by the 
pleadings were submitted to a jury which returned a verdict upon which 
the judgment was entered. The jury also answered in the negative the 
two following written interrogatories 


**1. Did the defendant use such care and diligence in keeping and 
handling the safe deposit box and contents of the Plaintiff, as was 
customary at the time in question on the part of other institutions fairly 
comparable in size and other conditions to defendant in neighboring 
communities of the same size as Highland Park, Illinois? 


2. Did the defendant use ordinary care and diligence in keeping 
and handling the safe deposit box and contents of the plaintiff?’’ 
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The grounds urged for reversal are that the trial court erred in 
denying appellant’s motion for judgment notwithstanding the verdict; 
that the verdict and the jury’s answers to the two interrogatories are 
against the minifest weight of the evidence, and therefore, that appel- 
lant’s alternate motion for a new trial should be granted if its claim 
as to the motion for judgment notwithstanding the verdict is denied 
by this court. 

The relation between the parties was that of bailor and bailee for 
hire. Appellant was not an insurer of the safety of the contents of 
appellee’s safety deposit box, but was required to use ordinary care 
and diligence in keeping the same. Ordinary care in such cases is such 
care as every prudent man takes of his own goods, and ordinary 
diligence in the preservation of such goods is such diligence as men of 
common prudence usually exercise about their own affairs. Mayer v. 
Brensinger, 180 Ill. 110, 113, 54 N. E. 159, 72 Am, St. Rep. 196; 
National Safe Deposit Co. v. Stead, 250 Ill. 584, 594, 95 N. E. 973, Ann. 
Cas. 1912 B, 430. 

Appellee relies upon Schaefer v. Washington Safe Deposit Company, 
281 Ill. 43, 51, 117 N. E. 781, 784, Ann, Cas. 1918C, 906. In that case 
the money was deposited gn one date and was missing on the next 
occasion when the plaintiff went to the box, and meanwhile the location 
of the box and its plate number had been changed. The appellate court 
held that the box holder was bound to prove some act of negligence, 
causing the loss of her money, which she had failed to do. In reversing 
that holding the Supreme Court, in its opinion, said: 


‘‘The undisputed evidence was that the box was in the exclusive 
control of the defendant and that the plaintiff could not obtain access 
to it, except by signing a slip at the office and giving her key to the 
person in charge of the vaults. Under such conditions we see no reason 
to depart from the ordinary rule that, where a bailee receives property 
and fails to return it, the presumption arises that the loss was due 
to his negligence, and the law imposes on him the burden of showing 
that he exercised the degree of care required by the nature of the bail- 
ment. Cumins v. Wood, 44 Ill. 416, 92 Am. Dec. 189; Bennett v. 
O’Brien, 37 Ill. 250. To call upon the plaintiff, under such circum- 
stances, to prove some specific act of negligence by which her money was 
lost, and which she must necessarily prove by defendant’s employee, 
would impose upon her a practically impossible burden.’’ 


In the latter case of Miles v. International Hotel Co., 289 Ill. 320, 
327, 124 N. E. 599, 602, the court said: 


‘*As bailee the defendant in error was bound to exercise such care 
and diligence in the preservation of the property intrusted to it as every 
prudent man takes of his own goods of like character. Ordinary 
diligence means that degree of care, attention, or exertion which under 
the circumstances a man of ordinary prudence and discretion would 
use in reference to the particular thing were it his own property. 
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Schafer v. Safety Deposit Co., 281 Ill. 43, 117 N. E. 781, Ann. Cas. 
1918 C, 906. The weight of modern authority holds the rule to be that, 
where the bailor has shown that the goods were received in good con- 
dition by the bailee and were not returned to the bailor on demand, 
the bailor has made out a case of prima facie negligence against the 
bailee, and the bailee must show that the loss or damage was caused 
without his fault. Cummins v. Wood, 44 Ill. 416, 92 Am. Dec. 189; 
Schaefer v. Safety Deposit Co., supra. The effect of this rule is, not 
to shift the burden of proof from plaintiff to the defendant, but simply 
the burden of proceeding. The bailor must in all instances prove that 
the bailee was negligent, but when she shows that the goods which she 
intrusted to the bailee’s care were not delivered upon demand she has 
made out a prima facie case, or created a presumption of negligence 
which the bailee may overcome by offering evidence to show that it was 
not negligent, and if it produces such evidence, the bailor, in order to 
make out her case, must show that the bailee was, in fact, negligent and 
that its negligence caused the loss or contributed thereto. It was held 
in Sanford v. Kimball, 106 Me. 355, 76 A. 890, 138 Am. St. Rep. 345, 
that the bailee has sufficiently exonerated himself from liability when 
he has shown that the cause of the loss was a mystery.’’ 


A like holding as to the burden of proof is found in Roberts v. Minier, 
240 Ill. App. 518. The Miles case modifies and elaborates the rule set 
out in the Schafer case, and the Nebraska supreme court in Bohmont v. 
Moore, 138 Neb. 784, 295 N. W. 419, 133 A. L. R. 270, treats the Miles 
case as repudiating the doctrine of the Schaefer case. 

As to the claim that the court erred in denying appellant’s motion 
for judgment notwithstanding the verdict, appellee made a prima facie 
ease by testifying that he rented a safety deposit box, in his and his 
wife’s name, from appellant, received two keys therefor, placed $10,500 
therein on March 5, 1941, never took any of the money out, and that 
when he visited the box on February 3, 1942, the money was not in the 
box, but had been taken therefrom without his or his wife’s knowledge 
or consent. On a motion for judgment notwithstanding the verdict, 
the question presented is whether there is any evidence, which, taken 
with the intendments most favorable to appellee, tends to prove the 
charge of the complaint. If there is in the record evidence, which, 
standing alone, tends to prove the material allegations of the complaint, 
a motion for judgment notwithstanding the verdict should be denied, 
even though upon the entire record the evidence may preponderate 
against the plaintiff so that the verdict in his favor cannot stand when 
tested by a motion for a new trial. Walaite v. Chicago, Rock Island & 
Pacific Railway Co., 376 Ill. 59, 61, 62, 33 N. E. 2d 119; Lederer v. 
Railway Terminal & Warehouse Co., 346 Ill. 140, 145, 178 N. E. 394, 
77 A. L. R. 1497; Knudson v. Knudson, 382 Ill. 492, 494, 46 N. E. 2d 
1011. The trial court did not err in denying appellant’s motion for 
judgment notwithstanding the verdict. 

The remaining question is whether appellant’s motion for a new 
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trial should have been granted because the verdict and the jury’s 
answers to the two written interrogatories are against the manifest 
weight of the evidence. 

The record discloses that Appellee had been a resident of Highland 
Park since June 1, living in a home which he built in 1936. He had been 
a cosmetic salesman for the Yardley Company Ltd. of New York for 
sixteen years, being retired by his employer on June 1, 1943, and was 
unemployed at the time of the trial. Prior to that employment he 
represented another cosmetic manufacturer for four or five years in 
Texas and still another for three or four years in Chicago. He con- 
ducted a drug store in Atlanta, Georgia, for about two years, and at 
different periods lived in San Francisco, California; St. Louis, Missouri ; 
Louisville, Kentucky, and Chicago, and at the time of the trial had sold 
his home in Highland Park and was planning to go to Florida. About 
May, 1938, he rented, in his and his wife’s name, from appellant, safety 
deposit box No. 331 and received two keys thereto. He kept some life 
insurance policies, shares of corporate stock, gold certificates, gold coins, 
the deed to his home and other articles in the box. He opened a check- 
ing account with appellant during the latter part of the year 1938, in 
which he deposited the proceeds of his drawing account and commissions, 
and by the end of February 1941, his balance, including $5,000 which 
he testified came from the sale of his interest in a Texas farm, had 
reached the sum of $11,729.57. During the latter part of that month or 
the first few days of March, 1941, he applied to one of the tellers for 
$10,500 in $500 bills, which appellant procured from the Federal Reserve 
bank, and on March 5, 1941, the bis were delivered to him upon his 
check for that amount. Appellant’s records show that this transaction 
took place at about 9:15 A. M., and that at 9:17 A. M. on the same day 
appellee visited his safety deposit box. He testified that when the teller 
handed him the bills, he asked for a brown envelope, and upon the 
teller’s saying he had none, he, the witness, put the money in his pocket 
with his hand on it, went to the safety deposit vault, where the custodian 
let him into his box, opened the door for him and raised the lid, and that 
he placed the bills in the box without leaving the vault. The admission 
slip signed by him at that time bears the notation ‘‘vault only’’ written 
by the vault custodian. He never informed any of the officers or 
employees of the bank that he was putting into or had any money in 
the box, and the vault custodian who unlocked it for him with one of 
his (appellee’s) keys and the bank’s guard key, testified that he never 
at any time saw the $10,500, and did not know it was in appellee’s box. 
The vault record cards show, and appellee testified that he visited the 
box on June 17, 1941, June 24, 1941, July ‘1, 1941 and February 3, 1942. 
He further testified that on June 7, 1941, he went to the box to put two 
$100 defense bonds therein and that on that occasion he put the $10,500: 
in an old brown envelope which he had had for a good many years, and 
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that was in the box; that the visit of June 24, 1941, was to procure 
the bonds for a correction therein and that the box was not taken from 
the vault; that on July 1, 1941, he took his deposit box to one of the 
booths to examine the terms of an annuity insurance policy, after which 
he replaced the policy in his box, put the box back in the vault and 
went upstairs; that he then remembered the two defense bonds which 
had been corrected, and went back to his box, where the vault custodian 
raised the lid for him, and he (appellee) put the corrected bonds in the 
box and came out of the bank. His vault card shows only one entrance 
to his box on that day. 

When he first talked to some of the officers of thébank about the 
money ‘being gone, he described it as being ten $1000 bills and one $500 
bill. He testified that he withdrew the money from his checking 
account because of discussion of what was going to happen to everybody, 
and deposits being insured up to only $5,000, he wanted to use the 
money to buy a farm and figured that when he found one he liked, he 
could redeposit the money and draw a check on it, and had no reason 
for withdrawing it except for safekeeping. Mr. Erskine, vice-president 
and trust officer of the bank, testified that appellee told him and Mr. 
Munro, the bank’s attorney, on February 3, 1942, after claiming the 
money was gone, that the reason he put the money in the safety deposit 
box was because he was afraid the government might freeze deposits 
and he would be compelled to take bonds. Appellee testified he could 
not say whether he made that statement. 

The bank (building faces south, and consists of the main banking 
floor and a basement. The safety deposit vault is in the basement, not 
touching any outside wall of the building. In front of the vault on 
the east side thereof is the vault lobby, reached by a stairway coming 
down from the center of the rear portion of the banking floor lobby. 
The stairway and vault lobby are accessible to the public. Behind this 
stairway to the north is a private elevator, which, on the banking floor 
communicates with private passages leading to the teller’s cages on 
each side of the banking lobby, and in the basement it opens onto a 
service lobby, which connects on the south with the vault lobby, and on 
the west with the directors’ room. East of the stairway there is a 
ladies’ room in the basement, opening onto the vault lobby, and south 
of the ladies’ room there are five customers’ booths, each provided with 
a door which can be locked. The vault is in the custody of the vault 
custodian, who has a desk between the customers’ booths and the door 
of the vault. On the custodian’s desk is a complete Rand-MeNally cabinet 
with a card index of the names and box numbers of the safety deposit 
box holders. There is also an automatic time stamp, which stamps on 
each box holder’s card the year, month, day, hour and minute of each 
access to a box, and to which the box holder is required to affix his 
signature whenever he enters the vault. While the cabinet and stamp 
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are not locked, they are in the custody of the vault custodian, and he 
keeps a duplicate book record made by him, in a small room opening off 
the vault lobby. 

A private stairway leads down from the work space near the south- 
east corner of the banking floor back of the east row of tellers’ cages to 
the south room of the basement, from which a door that is kept locked, 
communicates with the south end of the vault lobby, and in the south 
room there is an old vault used for storing books. 

The safety deposit vault is made of reinforced concrete, the floor, 
walls and ceiling having a network of wires and lead cables four or five 
inches apart, into which the vault door is also wired, making a closed 
electric circuit that turns on an alarm inside and outside the bank if 
the circuit is broken. The vault doorway is of the vestibule type, with 
an outer door eight to ten inches thick, having two combination locks 
and a triple time lock. The inner door also has a combination lock, and 
is in two sections that fold back against the sides of the vestibule when 
open. During business hours the vault doors remain open, a ramp or 
runway is placed from the sill of the vault door to the floor of the lobby, 
and the vault doorway is barred by a locked day gate made of metal 
grillwork, swinging on an extension hinge, and having a spring lock 
and a spring that swings it shut. The vault contains approximately 2500 
safety deposit boxes, located on the north and south sides and down 
the middle thereof in a back to back tier. 535 boxes, of which appellee’s 
box was one, were acquired by appellant from the receiver of the North 
Shore Trust Company in May, 1935, for $300. They are Mosler boxes, 
and were installed in the vault by a company that specializes in that 
kind of work. The two keys furnished appellee by appellant are the 
original keys supplied with the boxes by the manufacturer, marked 
with the letter ‘‘M’’ to indicate their make. 

The only persons having a key to the day gate are Mr. Erskine, vice- 
president and trust officer, Mr. Hart, assistant cashier, and Mr, Blasier, 
the vault custodian. All of the funds and securities of the bank are 
kept in the safety deposit vault at all times, except that such amounts 
as are needed for the day’s transactions are taken upstairs in the 
morning and returned at the close of the business day. The reserve 
eash of the bank, averaging $50,000, and the bank’s collateral and 
securities, are kept in seven of the safety deposit boxes, and there is in 
the vault a combination safe in which the bank’s reserve silver is kept. 
The vault also contains four tellers’ safes, each having a combination 
lock, in which the funds used during the business day are kept outside 
of banking hours. Each teller has the combination of his particular 
safe. The signature of two of the bank officers is required to gain access 
to any of the deposit boxes used by the bank, except that Mr. Grant, 
who is vice-president, cashier and managing officer, has access to the 
collateral box upon his own signature. 
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Two keys are issued to each holder of a box, and none of the boxes 
can be opened without the use of one of those keys, together with the 
guard key, commonly known as the master key, and the box holder’s 
. key cannot be inserted all the way into the lock until the guard key is 
inserted and turned up. The guard key is in the personal possession of 
‘the vault custodian at all times, except while the vault is closed between 
the end of one business day and the beginning of another. At such 
times it is locked inside the vault. The only other time it is not in the 
possession of the regular custodian is when he is at lunch or on vacation, 
at which time the relief custodian, Mr. Frantz, an employee of the 
bank for fifteen years, is the usual relief custodian, and Mr. Glandt, 
the head bookkeeper, occasionally acted. 

The only persons knowing the combination of the vault doors are 
Mr. Erskine, Mr. Hart and Mr. Grant. The time lock on the outer door 
is set at three o’clock P. M. each business day, checked by one of the 
three officers named, the vault doors are closed and locked by the vault 
custodian in the officer’s presence at the close of business, and the vault 
cannot be opened until the hour set by the time lock, eight o’clock 
A. M. of the next business day, and then only by one of the three 
officers having the combinations. Before banking hours when the vault 
is opened, the tellers come down stairs and get their cash from the 
tellers’ safes, and their four cabinets or busses are wheeled out of the 
vault and taken upstairs on the elevator to their cages, by the vault 
custodian. Two of the cabinets are taken at a time, and at the close of 
the business day the vault custodian goes up to the teller’s cages and 
returns the cabinets to the vault for the night. This takes from five to 
fifteen minutes each morning and evening. The day gate is always 
closed and locked while the vault custodian is bringing the tellers’ 
¢abinets downstairs after the close of business, and is always closed and 
locked while he is taking them upstairs in the morning unless some of 
the tellers or officers are in the vault at that time, and in that case the 
day gate is locked as soon as they are out of the vault. The tellers are 
not required to sign a card for access to their safes in the vault, but are 
required to do so when entering the vault for access to their individual 
deposit boxes. All officers, except Mr. Grant, and Mr. Hart, assistant 
cashier, are required to sign cards whenever they enter the vault, and 
the vault custodian keeps a record of Mr. Grant’s entrances. 

The keys to unrented boxes are kept locked up in one of them, the 
key to which is in the possession of the vault custodian, kept by him 
on a key ring with the guard key and the key to the day gate. The lock 
and the keys of any box surrendered by a box holder are changed if the 
bank does not have confidence in the way the box holder has kept his 
keys, or if only one of the keys is returned. 

Whenever a box holder with whom the custodian is acquainted, 
desires aceess to his box he is required to sign a card pertaining to his 
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box, showing the time of his visit, and he is then admitted to the vault 
by the custodian, who goes in with him, and locks the day gate behind 
them, locking it again when they leave the vault. The vault custodian 
uses the customer’s key and the guard key, one in each hand, to unlock 
the cubicle in which the box is locked. The box holder may enter his 
box without taking it from the vault, if he desires, in which case the 
entrance card is marked with a note so showing. If a box holder takes 
his box to one of: the booths in the vault lobby, the vault custodian gives 
him back his key with the box. The custodian always examines the 
booth after the box holders come out of it, to ascertain if anything has 
been left out of the. box, and such articles, if any, are promptly returned 
to the box holder. 

When the vault is cleaned it is always done by the janitor in the 
presence of the vault custodian. The vault mechanism is inspected 
and oiled monthly by Mr. Agers, service man, who also attends to any- 
thing else the bolts or deposit boxes need. During the period in question 
the vault was never entered by any outsider, there were no burglaries 
or holdups, there was no loss of any money of the bank, and during 
the entire existence of the bank, a period of about twenty years, there 
has never been any complaint, except by appellee, of any loss by a 
safety deposit box holder. 

When the particular group of boxes was acquired, appellant made no 
investigation into the identity of the former box holders, and did nothing 
about changing the box numbers, or the locks or keys, but had them 
inspected by Mr. Agers to see that they operated. The North Shore 
Trust Company, former owner of the boxes, acquired them from the 
manufacturers on May 17,.1929. The Trust Company’s record and 
the receiver’s record, show. that the particular box in question was 
rented only to H. O. Huber and his wife, Who held it from September 1, 
1930, until the receiver closed it out on December 6, 1934, shortly before 
it was sold to appellant in March, 1935, after which, before appellee 
rented it, only one other person, Mrs. Clara P. Atkins, was the lessee. 
Both keys were turned in each time it was surrendered and the testi- 
mony of these holders shows that no one else had access to the keys and 
that no duplicate was made. During the time the keys were in the 
possession of the receivers they were kept in a special box kept locked 
the same as any other safety deposit box, and the guard key to the 
special box was kept in the receiver’s office. There was no mark on the 
cubicle or the door of appellee’s box which showed any tampering 
with it. 

The bank used care in the selection of all of its employees: The 
only persons connected with the bank who had access to the safety 
deposit vault. were the four officers of the bank above named, the five 
tellers, and the vault custodian, and their access could be had only under 
the circumstances and restrictions above related. Every one of them 
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was known to Mr. Grant, the employing officer, for many years, with 
a good background and history, and each of them had been in the bank’s 
employ a long time. All of the employees who had access to the vault, 
except Mrs. Peterson, a savings teller, now a non-resident of the State, 
testified they knew nothing about appellee having any money in the 
vault, and knew nothing about its disappearance. Mrs. Peterson had 
been employed through Mr, Appel, the president of the bank, for whom 
she worked at Wilmette for a number of years. 

In a deposition by appellee on July 30, 1942, he testified that Mr. 
Frantz acted as vault attendant upon the occasion of his visit to his box 
on July 1, 1941. At the trial he testified that Mr. Frantz was vault 
attendant on one occasion and he thought it was on July 1; 1941. All 
his vault tickets are made and initialled by Mr. Blaisdell, and Mr. 
Frantz testified that he was on his vacation on July 1, 1941; that he 
had verified it by the bank records, and that so far as he knew he never 
waited on appellee in the safety deposit vault. Some time in 1942, 
after appellee claimed the money was missing from his box, he saw 
Mr. Frantz in the Northwestern Railway Station, asked him his name 
and if he worked at the Highland Park bank. 

Representatives of four other banks of Lake County testified to the 
manner in which their safety deposit vaults were operated. In three 
of them the safety deposit vaults are separate from that in which the 
bank’s funds are kept. One of the three has no day gate, and in two 
of them the customer’s key remains in the cubicle door while the cus- 
tomer takes his box to a booth. One of them observes the same practice 
as appellant as to signing and stamping entry tickets, protection with 
regard to custody of keys to unrented boxes, and changing locks on 
surrendered boxes. In one of them, where the safety deposit vault is 
separate from the bank vault} all the boxes were bought new, the cus- 
tomer must take his box to a booth, none of the bank’s property is kept 
in that vault, all locks are changed when a box is surrendered, and all 
officers and tellers must sign entry tickets when entering it. In the 
ease where there is only one vault, and it is situated on the banking 
floor, the method of operation is very similar to that employed by 
appellant, except that no tellers’ carts are kept in the vault. These 
banks and these communities were fairly comparable in size and sur- 
roundings to appellant and the City of Highland Park. The practices 
of such banks is competent evidence on the question of ordinary care 
and diligence. Bank of Grottoes v. Brown, 4 Cir., 8 F.'2d 321; 42 
A. L. R. 1304. The testimony on the part of appellant shows that it was 
conducting its safety deposit business with as much care and diligence 
as the banks in the surrounding communities. It gave the box holders’ 
property the same protection that it gave its own funds. They were 
both kept in the same vault, in the same kind of container, viz., a safety 
deposit box, except the bank’s silver, which was kept in a separate chest. 
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None of the boxes could be entered unless the vault custodian was present 
and used the guard key. 

Inasmuch as there were no marks on the cubicle or the door of the 
box, it is obvious that the box was not entered by physical violence. 
The fact that the day gate was sometimes left unlocked for a few minutes 
in the morning, before the bank was open, while the tellers were taking 
their cash from their safes in the vault, during which time the vault 
custodian was taking their cabinets upstairs, does not tend to show that 
any of the tellers or anybody else could have entered any of the safety 
deposit boxes while the custodian was away from the vault, for the 
testimony shows that the guard key, without which no box could be 
opened, was in his personal possession. His possession thereof, at all 
times except when it was locked in the vault at night, also answers 
appellee’s contention that the failure to change locks on the boxes bought 
from the receiver of the North Shore Trust Company and on surrendered 
boxes, or to investigate the record of former box holders, constituted 
negligence on the part of appellant. So far as unauthorized duplicate keys 
are concerned, it is always possible that such keys exist, whether boxes 
are acquired second hand or are purchased directly from the manufac- 
turer. The boxes purchased by appellant from the receiver of the 
North Shore Trust Company were inspected for the bank by a regular 
service man, the locks were found to operate, and because of the guard 
key, were no more unsafe than new boxes bought directly from a manu- 
facturer. Appellee’s claim that appellant was negligent because the 
identity of the former owners of the boxes was not investigated and the 
locks and keys were not changed and because the employees of the three 
receivers of the North Shore Trust Company had access to the boxes 
and the keys, including the guard key, before they were sold to appellant 
is without merit. Even if there were unauthorized duplicate keys, or 
if a former box holder was of ill repute, access to any of the deposit 
boxes could not be had except in the presence of the vault custodian, and 
the use of any unauthorized duplicate key would be impossible without 
his connivance. The good reputation and long service record of the 
tellers entitled appellant to rely upon their honesty and _ integrity. 
That any of them might have had an unauthorized duplicate box holder’s 
key or a duplicate guard key was not within the realm of probability so 
as to put appellant upon notice requiring any inquiry or investigation 
in that line. No outsider had any access to the vault at any time without 
the presence of the vault custodian or one of: the relief custodians. 

The fact that the card index in the lobby of the vault was not locked 
does not tend to show negligence. It was in front of the vault door 
and it is not shown or claimed that the vault custodian could not see 
it at all times when the public was admitted to the lobby, even though 
he might be in the vault. It is not claimed that any unauthorized person 
ever looked into the card index or that knowledge of its contents, how- 
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ever obtained, would enable or assist any unauthorized person to gain 
access to any deposit (box. 

The situation narrows to this: No unauthorized nonviolent entry 
into any safety deposit box was possible without the connivance and 
assistance of the vault custodian, with the use of the guard key. All 
that any bank can do to guard ‘against such activity is to use care in 
the selection of its personnel. The custodian and the relief custodians 
in this case were selected with care. Mr. Grant, the employing officer, 
knew Mr. Blaiser, the regular custodian, for thirty or thirty-five years, 
he knew Mr. Frantz from his childhood, and Mr. Glandt came out of 
high school into the bank’s bookkeeping department. Each of the two 
latter was thirty-one years old, and had been in the bank’s employ 
fifteen and thirteen years, respectively. Mr. Blaiser had been employed 
by the bank since 1917 or 1918 and had been vault custodian since 1924. 


We are of the opinion that appellant overcame the prima facie case 
made by appellee, and fully established, not only that it used ordinary 
eare and diligence to protect and keep safe the contents of appellee’s 
safety deposit box, but that it used the same care and diligence in so 
doing as it used to protect its own property, and that it was not guilty 
of any actionable negligence. 


The verdict was against the manifest weight of the evidence, and 
the trial court erred in refusing to set it aside and grant a new trial. 
The judgment is reversed and the cause is remanded. 


Provisions Inconsistent with Statutory Double 
Liability of Bank Stockholder Held Invalid 


Bell, Secretary of Banking v. McAnulty, Supreme Court of Pennsyl- 
vania, 37 Atl. Rep. (2d) 543 


Where a purchaser of bank stock alleges that he was induced to 
purchase bank stock upon the allegedly false representations of bank 
officers that the shares were to be fully paid and non-assessable and 

‘the stock certificates so provide, it is held that any agreement 
between bank and subscribers, or provisions in stock certificates 
which are inconsistent with statutory provisions imposing double 
liability on bank stockholders cannot be set up as a defense to the pay- 
ment of the statutory obligation. The alleged fraud surrounding the 
purchase of the stock cannot prejudice the rights of depositors and 
ereditors of the bank under the statute imposing the double liability 
on the stockholder. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1456. 
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Action in assumpsit by John C. Bell, Jr., Secretary of Banking of 
the Commonwealth of Pennsylvania, receiver of the Citizens Bank of 
Barnesboro, Barnesboro, Pa., against Blair McAnulty to recover a bank 
stock assessment. From a judgment for plaintiff in the amount of $4,700 
with interest, defendant appeals. 

Thomas A. Swope and Philip N. Shettig, both of Ebensburg, for 
appellant. 

Llewellyn E. Lloyd, of Johnstown, for clesed banks. 

John W. Lord, Jr., Sp. Deputy Atty. Gen., Orville Brown, Deputy 
Atty. Gen., and James H. Duff, Atty. Gen., for appellee. 


PATTERSON, J.—Where a statute, 1876, May 13, P. L. 161, § 5, 
as amended 1909, May 3, P. L. 412, § 1,7 P. S. § 819—614 note, provides 
that ‘‘the shareholders of any corporation formed under this act shall 
be individually responsible . . . for all contracts, debts and engagements 
of such corporation to the amount of their stock therein at the par value 
thereof in addition to the par value of such shares’’ may a stockholder 
avoid said liability by the purchase of shares, the certificates for which 
provide they shall be fully paid and non-assessable, such purchase having 
been induced iby the false representations of officers of the bank? 

This is an action in assumpsit by the Secretary of Banking, receiver 
of the Citizens Bank of Barnesboro, appellee, who took possession of 
the business and property of said bank on May 26, 1931, against Blair 
McAnulty, appellant, a stockholder, in said bank, to recover a stock 
assessment in the amount of $4700. All preliminary steps for the 
collection of a one hundred per cent assessment against the shareholders 
were properly taken and demand duly made upon appellant for payment 
of the above sum. Liability is denied for the reason that the purchase 
of the stock was induced by the false representation of the bank officers 
that it was to be fully paid and nonassessable, and that the certificates 
of shares of stock so provided. This appeal is from the entry of judg- 
ment in the above sum with interest from June 20, 1935, for want of a 
sufficient affidavit of defense. 

Where the legislature has, by definite and unequivocal language, 
determined the public policy of this Commonwealth with regard to a 
particular subject, that pronouncement cannot be set aside and rendered 
unenforceable by a contract between individuals. Commonwealth v. 
Keystone Indemnity Exchange, 338 Pa. 405, 412, 11 A. 2d 887, and 
335 Pa. 333, 336, 6 A. 2d 821. The principle that a person for whose 
benefit remedial legislation has been enacted may waive the benefits 
thereof is inapplicable here. The purpose of the statute in question was 
to provide additional security for depositors and creditors of the banks 
created under the Act of 1876, P. L. 161, by making possible a one 
hundred per cent assessment upon each share of bank stock. Provisions 
in agreements between the bank and subscribers or in certificates of 
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shares of stock issued by the bank which are prohibited by or incon- 
sistent with a statute cannot be set up as a defense to the payment 
of the obligation which the statute imposes. Cf. Commonwealth v. 
Keystone Indemnity Exchange, supra, 338 Pa, 412, 11 A. 2d 887. 

That the purchase of the shares was induced by fraudulent represen- 
tations of officers of the bank cannot operate to prejudice the rights of 
depositors and other creditors of the bank. All legislation must be 
considered as intending to favor public interests, and where it conflicts 
with the interest of a private individual the latter must be subordinated 
to the former. Commonwealth v. Sunbury School District, 335 Pa. 6 
12, 6 A. 2d 279. To sustain the principle for which appellant here 
contends would enable individuals to effectively remove themselves from 
the control of the legislature and make inoperative its numerous powers 
by the simple expediency of contract. 

Judgment affirmed. 


Holder of Note Secured by Chattel Mortgage Not 
Precluded from Recovery Against Indorsers 





Central Savings Bank & Trust Co. v. Oil Field Supply & Scrap Material 
Co., Court of Appeals of Louisiana, 17 So, Rep, (2d) 273 


3 

A holder of a note secured by chattel mortgage is not precluded 
from recovery against indorsers of note because of holder’s failure 
to intervene in a lessor’s suit to subject mortgaged property to lessor’s 
lien. It is held that the holder need not intervene in suit seeking 
enforcement of lessor’s privilege and lien which outrank the chattel 
mortgage. It is further held that holder is entitled to recover 
against the indorsers of the note notwithstanding holder’s failure 
to notify indorsers of pending suit to enforce lessor’s lien against 
mortgaged property, even though indorsers could have effected a 
compromise with the lessor or afforded an opportunity to prove that 
mortgage lien outranked lessor’s lien, if so notified. 





Action by the Central Savings Bank & Trust Company against the 
Oil Field Supply & Scrap Material Company and others as endorsers 
of a note secured by chattel mortgage. From a judgment for plaintiff, 
defendants appeal. 

Affirmed. 

Leo Gold, of Alexandria, for appellants. 

McHenry, Lamkin & Titche, of Monroe, for appellee. 


DREW, J.—This is the second time this case has been before us 
for determination. The lower court in a written opinion has correctly 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 647. 
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stated the issues involved and determined them against defendants. Its 
opinion is as follows: 


‘‘The plaintiff has brought suit against the defendants as endorsers 
of: a certain promissory note secured by a chattel mortgage and the 
principal facts are as follows: 

‘‘An ice company of Monroe, Louisiana, purchased from defendants 
herein on May 15, 1940, certain machinery for which it gave to the 
defendants its promissory note of that date secured by a chattel mort- 
gage which was duly recorded in the Parish of Ouachita, but not in 
Rapides where it was executed. It was recorded in the Parish of 
Ouachita on May 24, 1940, and although there was some controversy 
as to when the machinery was delivered to the ice plant in Monroe, 
it is the opinion of this Court that the evidence establishes that it was 
delivered on May 27, 1940, after the chattel mortgage had been duly 
recorded in Ouachita, 

‘‘The defendants transferred the note by proper endorsement to the 
plaintiff bank. The bank acquired the note on May 30, 1940, and the 
instalments due on the 15th of each month were paid up until September 
15, 1940, and the payments were not made on October 15th, November 
15th and December 15th, 1940. After the three instalments were not 
paid when due, the bank made an investigation and found that the assets 
of: the maker of the note had been sold to satisfy a claim for rent and 
that among those assets was included the machinery on which rested a 
chattel mortgage securing the note in suit. The plaintiff bank then 
took the matter up with the defendants who refused to pay the note 
and suit was filed. 

‘‘The District Court rendered judgment upon the pleadings in favor 
of plaintiff and the defendants appealed. The Court of Appeal affirmed 
the judgment of the District Court but, upon a writ to the Supreme 
Court, the case was reversed and remanded for trial. (See the same 
case reported in La. App., 12 So. 2d 815; 202 La. 787, 12 So. 2d 819). 

‘‘The defense to this action is that the plaintiff made no effort to 
protect the property mortgaged to secure the note sued upon and 
through negligence and laches, permitted the property to be sold without 
notice to the defendants, and that having done so the defendants as 
endorsers of the note were discharged. The Supreme Court upheld this 
contention as (being the law, and, although the endorsers had waived 
demand, protest, and notice of non-payment and agreed to extensions 
of time of payment without notice, nevertheless the holder of the note 
could not intentionally or negligently release or destroy the security 
without releasing the endorsers. Notwithstanding such waiver, the 
endorsers had the right to pay the note and have it returned, together 
with the security and all other rights acquired by the holder affecting 
the note. 

‘‘The plaintiff contends that the defendants were not prejudiced 
because of the seizure and sale of the property for the reason that 
the chattel mortgage was not recorded in the Parish of Rapides where 
it was executed and, for that reason, did not prime the lessor’s lien. 
Southern Enterprises v. Foster, La. App., 12 So. 2d 842. 

“‘The defendants take the position that the mortgage was valid and 
effective between all parties with actual knowledge and notice of the 
mortgage, and that they were prejudiced by not being notified by the 
bank so that they could have contested with the lessor and show, if they 
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could, that he had actual notice of the chattel mortgage, and further, 
they could have protected themselves in the event that the mortgage 
was primed by the lessor’s lien by compromise or settlement of the claim 
and to recover the property mortgage to secure the note. 

‘‘There is merit in the contention of the defendants, but due to the 
conclusion reached by the Court, it is unnecessary to decide this point 
and the Court expresses no opinion thereon. 

‘““The decisive question presented is whether or not the plaintiff 
bank was negligent in permitting the property to be sold at public 
auction to satisfy a claim for rent to such a degree as to release the 
defendants as endorsers. The property was advertised and sold at 
public auction and the evidence showed that there was a legal recorder 
published in the City of Monroe which purported to give a list of all 
Court actions in all suits filed in the District Court, and that the 
plaintiff bank subscribed to that recorder. However, it is evident that 
the notice which might have appeared in the recorder, and the published 
notice of sale escaped the attention of the responsible officers or employees 
of the bank who had any knowledge of the note sued upon. There is 
no evidence that the plaintiff bank had any knowledge of the suit for 
rent and the public sale of the property securing this note. It then 
resolves itself into whether or not the failure of the bank to see the 
public notice or by proper investigation to find out from time to time 
the status of the property is such negligence as to warrant the discharge 
of the defendants as endorsers. This Court thinks not. It had no actual 
knowledge and the suit on the claim for rent escaped the attention of 
the bank officers who handled this note and in the Court’s opinion that 
was not negligence. 

‘<The defendants contend that the plaintiff bank was negligent in not 
notifying them of the failure on the part of the maker to pay the 
instalments when due. However, that was specifically waived by the 
defendants when they endorsed this note under the specific provisions 
of waiver contained therein. 

‘‘For these reasons, the Court is of the opinion that the plaintiff 
is entitled to judgment as prayed for and will sign a formal decree 
consistent with the views herein expressed.’’ 


This case was formerly decided by the District Court on the face 
of the pleadings without any evidence offered by either side. We 
affirmed that decision, 12 So. 2d 815, the Supreme Court, 202 La. 787, 
12 So. 2d 819, 821, granted a writ of review and reversed both lower 
courts and remanded the case to be tried on the issues presented by 
the pleadings. 

The Supreme Court determined the issues by accepting as true the 
allegations of defendants’ answer which were that the chattel mortgage 
and note held by plaintiff primed the lessor’s lien under which the 
chattel was sold at public sale and that the chattel was of: sufficient 
value to satisfy the note held by plaintiff and which had been endorsed 
by defendants, and that a separate appraisal and sale of the chattel 
would have resulted in full payment of plaintiff. It further correctly 
accepted as true, for the purpose of its decision, the allegations in the 
answer that plaintiff knowingly and intentionally or through extreme 
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negligence failed to intervene in the lessor’s suit, so as to assert superior 
rights under the chattel mortgage, and likewise failed to notify the 
endorsers in order that they might protect the collateral, and, if this 
had been done, the value of the chattel thereby lost was sufficient to 
liquidate the note in full. 

The Supreme Court, after setting out the above allegations of defend- 
ants’ answer, said, 

‘“Consequently, this case cannot be considered as one where the 
holder of a note failed to intervene in a suit by a lessor against the 
mortgagor and maker of the note for rent, where the lessor’s lien primed 
the chattel mortgage and the mortgaged property was sold and did not 
bring more than enough to pay the rent.”’ 


After this case was remanded and trial had, the evidence offered 
clearly brings it within the class of cases which the pleadings showed 
it not to be, as was said by the Supreme Court. The facts as shown 
by the present record are that the chattel mortgage represented by the 
note involved here was executed in Alexandria, Rapides Parish, Louisiana, 
and was recorded in Monroe, Ouachita Parish, Louisiana, but was not 
recorded or filed for record in Rapides Parish. The mortgage covered 
one New Allis-Chalmers E-60 Power Unit, Serial PU 3666E, Motor 
290056, for the balance of the purchase price in the amount of $572, 
for which one note was executed and made payable in monthly instal- 
ments. The mortgage filed was recorded May 24, 1940, in Ouachita 
Parish, Louisiana. The Power Unit was taken to Monroe, Louisiana, 
and delivered to the Lee Avenue Ice Company, a lessee of the building 
owned by Sam Pasternack. At the time the Power Unit was placed in 
the building, Pasternack held a lease contract with the lessee for a 
five-year period at $45 per month, which provided the failure to pay 
certain monthly instalments matured the entire obligation. The date 
of this lease was May 2, 1939. 

On August 23, 1940, Lee Avenue Ice Service, Inc., the successor to 
the Lee Avenue Ice Company, executed a chattel mortgage to Pasternack 
covering everything in the leased premises, except the Power Unit 
involved here, to secure an additional indebtedness to Pasternack in 
the sum of $2,335.80. On October 5, 1940, Pasternack instituted suit 
against his lessee to recover $2,160, with 8% per annum interest from 
May 2, 1940 until paid and 25% attorney’s fees on both principal and 
interest, as called for in the rent contract, and provisionally seized 
everything on the leased premises, including the Power Unit. In the 
same suit he prayed for judgment under the chattel mortgage he held 
against the lessee in the sum of $2,335.80, with interest at the rate of 
7% per annum from July 16, 1940 until paid and 25% on principal 
and interest as attorney’s fees, as provided for in the chattel mortgage. 
A writ of sequestration was issued under this claim and all property 
in and on the leased premises was seized, except the Power Unit. 
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On November 13, 1940, judgment was rendered for Pasternack as 
prayed for. Under this judgment, all the property seized under both 
writs was sold at public auction. The certificate of the Clerk of Court 
shows that the writ of fieri facias was issued on November 15, 1940, and 
certificate and mortgage was prepared and delivered to the Sheriff 
on December 7, 1940, but that neither was ever returned to the Clerk’s 
Office, therefore, we have no way of knowing the amount (bid and paid 
for the goods at Sheriff’s sale. But since the defendants’ claim is based 
upon the false allegation that the mortgage held. by plaintiff on the 
Power Unit primed the lessor’s lien, and there is no contention by 
defendants that the property sold for more than enough to pay the 
lessor’s claim, that unknown fact becomes immaterial. Pasternack 
testified that he did not have any notice or knowledge of an existing 
chattel mortgage on the Power Unit, and since the mortgage was not 
filed for record in Rapides Parish, where it was executed, it could not 
prime his lessor’s lien since he was a third person without notice. 
Southern Enterprises, Inc. v. Foster, La App., 12 So. 2d 842. 


We know of no law which would require the holder of a mortgage 
note, which was outranked by a lessor’s lien, to intervene in a suit by 
the lessor to have its privilege and lien enforced. All the second-ranking 
lienholder could receive would be the excess, if any, after the first 
lienholder had been fully paid. It is not contended here there was any 


excess. 

Defendants urged in the lower court and renew here their objection 
to any testimony tending to show that the lessor’s privilege outranked 
the chattel mortgage on the Power Unit. There is no merit in the 
objection for the reason defendants made it an issue by alleging in 
their answer that the chattel mortgage lien on the Power Unit was 
superior to the lessor’s lien, and the Supreme Court’s decision was 
based in part, at least, upon that allegation. 

The contention that defendants might have been able to effect a 
compromise or to show their lien outranked the lessor’s lien in a separate 
suit, if they had known of the impending sale, is without force. They 
had their opportunity in this suit to establish their allegation of the 
superior rank of their chattel mortgage lien and failed. 

The lower court awarded judgment for the plaintiff as prayed for, 
basing its judgment upon the fact that defendants failed to show that 
plaintiff had actual knowledge of the impending sale under the judg- 
ment secured by Pasternack. While the results are the same, we prefer 
to base our decision upon other grounds which we have set out above 
and, therefore, it is unnecessary for us to pass upon the question of 
negligence or knowledge on the part of plaintiff. 

The judgment of the lower court in favor of plaintiff is correct and 
is affirmed, with costs. 
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Defense of Failure of Consideration Available to Maker 
of Note Where Holder Not Holder in Due Course 


United States v. Capen, United States District Court, D. Vermont, 
55 Red. Supp. 81 


Where the first payment of an installment note, containing an 
acceleration clause, becomes overdue while the note is still in the 
hands of the original payee thereof, it is held that subsequent trans- 
iferees do not take the note as holders in due course, so as to preclude 
the maker from asserting the defense of failure of consideration, in 
the absence of proof that transferees did not have notice of the 
past-due installment. The burden is upon the subsequent transferee 
(plaintiff) to prove that it became a holder of the note without notice 
that it was in default, in order that the defense of failure of con- 
sideration may not be available to the maker. Both the plaintiff and 
its predecessor in title in the instant case not being holders in due 
course of the note, the defense of failure of consideration is available 
against the plaintiff, 


Action by United States of America against Charles R. Capen and 
another on a note. 

Joseph A. McNamara, U. 8S. Atty., and Bernard J. Leddy, Asst. 
U. 8. Atty., both of Burlington, Vt., for plaintiff. 

Vernon J. Loveland, of Rutland, Vt., for defendants. 


LEAMY, D. J.—This is a civil suit instituted by the United States 
of America, as plaintiff, alleging that on or about January 29, 1939 
the defendants executed and delivered to the Vermont Heating Com- 
pany, Inc., a promissory note in the following words and figures: 


‘*For use in all States 

$550.73 Forestdale, Vermont 
(Total amount on Note) (City) State) 
Jan. 29, 1939 
~~ (Date) 

After date, I, we, or either of us, promise to pay to Vermont Heating 
Co., Ine., or order the sum of Five Hundred and Fifty 73/xx Dollars 
in 36 successive monthly instalments, each of $15.30, except the final 
installment which shall be the balance due on this note, commencing on 
the 20th day ofi March, 1939, and on the same date of each month there- 
after until paid, with interest on principal, after maturing of entire 
balance as herein provided, at the highest lawful rate and 15% of the 
principal and interest of this note or, at the option of the holder, a 
reasonable sum as attorney’s fees, if placed in the hands of an attorney 
for collection after default. On non-payment of any instalment at its 
maturity, all remaining instalments shall become immediately due and 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 352. 
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payable. Authorized FHA ‘‘late charges’’ (5c per $1, maximum $5) 
payable on any instalment more than 15 days in arrears. Protest 
waived. Value received without relief under any exemption or insol- 
vency law. 

‘“Ts] Charles R. Capen 

Ts] Julia B. Capen 

‘‘Negotiable and payable at the office of Housing Contracts Corpora- 

tion, Utica, N. Y., or at such place as the holder may hereafter 
designate ;”’ 


that the Vermont Heating Company, Inc., duly endorsed the note for 
value to the plaintiff and that the defendants owe to the plaintiff the 
amount of the note with interest. 

The defendants in their answer admit the execution and delivery 
of the note as alleged, but allege as a defense, a lack or failure of con- 
sideration in that it was given in payment for a certain furnace under 
an agreement that it was not to be paid unless the furnace was com- 
pletely installed and operated satisfactorily ; that the furnace was not 
completely installed, has never operated satisfactorily and that the 
furnace which was installed was not the one ordered by the defendants, 
not in operating condition and not of the type and kind which the 
defendants were promised would be delivered and that therefore the 
note was procured by fraud. 


From the pleadings, the testimony and the exhibits I make the 
following ° 


Findings of Fact 


1. On January 29, 1939, the defendants executed and delivered the 
promissory note, as hereinbefore set forth, to the Vermont Heating 
Company, Inc. The note was in payment for a furnace which the payee 
of the note sold to and installed in defendants’ house. 

2. The note was payable in monthly instalments, commencing on 
March 20, 1939, and contained the provision that ‘“On nonpayment of 
any instalment at its maturity all remaining instalments shall become 
immediately due and payable.’’ 

3. The defendants did not pay the first instalment that was due on 
March 20, 1939, and have never paid anything on the note since its 
execution and delivery. 

4. In April, 1939, the note was still in possession of the payee, 
Vermont Heating Company, Inc. 

5. Sometime thereafter the note was endorsed by the Vermont 
Heating Company, Inc., to Housing Contracts Corporation of Utica, 
N. Y., and by that corporation to the United States of America, the 
present holder and plaintiff in this action. The evidence does not dis- 
close the dates on which the note was endorsed or delivered either to 
Housing Contracts Corporation or to the plaintiff. 
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6. On January 19, 1939, ten days before the date of the note; the 
defendants signed a so-called ‘‘Completion Certificate’? (Plaintiff’s 
Exhibit B) in which they certified ‘‘that all materials and/or labor 
covering which the undersigned has heretofore executed and delivered 
a promissory note have been furnished as agreed by Vermont Heating 
Company, Inc., 42 Center Street, Rutland, Vermont, and that the same 
have been accepted as satisfactory.’’ The ‘‘completion certificate’’ also 
contained the following statement: ‘‘The undersigned hereby authorizes 
detachment of said note and, if said note is undated, hereby authorizes 
Housing Contracts Corporation to insert the date hereof or any later 
. date as the date of said note.’’ 

7. The Vermont Heating Company, Inc., guaranteed in writing that 
the furnace would heat the house to seventy degrees Fahrenheit, when 
the temperature outside was at zero (Defendants’ Exhibit 1). 

8. The furnace was defective, would not heat the house and the 
defendants were not able to use it at all, and have not used it since it 
was installed except for three or four days when they were trying it 
out. In spite of numerous complaints by the defendants, no effort was 
ever made by anyone to put it in workable condition. 


Opinion 


Notwithstanding the so-called ‘‘Completion Certificate’’ signed by 
the defendants on January 19, 1939, there seems to be no serious dispute 
on the contention of the defendants that there has heen a complete 
failure or lack of consideration which fact I have so found. The plaintiff 
takes the position, however, that this defense is not available to the 
defendants since the plaintiff is a holder in due course, or if it is not 
a holder in due course that it derived its title through a holder in due 
course and that it has acquired all the rights of such holder. 

Section 7194 of the Public Laws of Vermont provides that ‘‘a 
holder in due course holds the instrument free from any defect of title 
of prior parties and free from defenses available to prior parties among 
themselves, and may enforce payment of the instrument for the full 
amount thereof against all parties liable thereon.”’ 

But Section 7195 provides that ‘‘In the hands of any holder other 
than a holder in due course, a negotiable instrument is subject to the 
same defenses as if it were nonnegotiable; but a holder who derives his 
title through a holder in due course and who is not himself a party to 
any fraud or illegality affecting the instrument, has all the rights of 
such former holder in respect of all parties prior to the latter.’’ 

This then brings us to the question, ‘‘Is the plaintiff a holder in due 
course and if it is not, did it derive its title from a holder in due course 
so as to acquire the rights of the latter.’’ + 

Section 7188 of the Public Laws so far as it is material here provides 
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that ‘‘A holder in due course is a holder who has taken the instrument 
under the following conditions: 

“IT, That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was the 
fact ; 

On March 20, 1939, and while the note was still in the hands of the 
original payee, the first instalment came due and was unpaid. Then 
by the terms of the acceleration clause, the note became due on March 21, 
1939. In April the note was still held by the original payee so that 
it must have been taken both by the Housing Contracts Corporation and 
by the plaintiff after it had matured and came due. Hence neither the 
plaintiff nor the Housing Contracts Corporation, in the terms of Section 
7188, became the holder of it before it was overdue. 

‘‘Where the principal of a note is payable in instalments and one 
instalment is overdue and unpaid at the time of transfer of the note, 
the transferee is not a holder (before maturity and hence is not a holder 
in due course, unless he does not take with notice of the past-due 
instalment.’’ 10 C. J. S., Bills and Notes, § 313, page 800, and cases 
cited thereunder. See also 8 C. J. § 606, note 14, page 410; 10 C. J.S., 
Bills and Notes, § 245, note 57. 

As is stated in McCorkle v. Miller, 64 Mo. App. 153, 156, ‘‘the reason 
of the rule is that, where one or more of the instalments remain due, 
the presumption arises that there is some valid reason for the failure 
or refusal to pay, which, if established, would likely go to the defeat 
of the entire debt, and thus all subsequent purchasers or holders of the 
discredited paper are put on inquiry.”’ 

In Hibbard v. Collins, 127 Me. 383, 143 A. 600, 601, where the facts 
were very similar to those here, the Court said, ‘‘The burden is upon 
the plaintiff to prove that she is a holder in due course. Nothing else 
appearing, the production of the note in due form sustains the burden. 
(Citation.) But the plaintiff acquired title to the note after all its 
instalments were due. This appears from an indorsement on the 
note and is admitted by the declaration. The plaintiff, therefore, was 
not a holder in due course. (Citation). But she says that she acquired 
her title ‘through a holder in due course,’ to wit, the Moulton Trust 
Company, and ‘has all the rights of such former holder in respect of all 
parties prior to the latter.’ (Citation). Was the Houlton Trust Com- 
pany a holder in due course? Prima facie; yes. But not if the evidence 
shows its title to have been acquired after any instalment was due and 
unpaid. ‘All the authorities agree that, when the principal of a note is 
payable by instalments and one instalment is overdue and unpaid at 
the time the paper is indorsed and transferred, the whole paper is 
dishonored, and subject to all equities between the original parties.’ 
3 R. C. L. p. 1048 and eases cited ; Field v. Tibbetts, 57 Me. 358, 99 Am. 
Dec. 779; Vinton v. King, 4 Allen, Mass., 562.’’ 
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Since therefore neither the plaintiff nor its predecessor in title, the 
Housing Contracts Corporation, became holders of the note before it 
was overdue, the only remaining question is whether or not the plaintiff 
became the holder of it without notice that it was in default. On this 
question the burden was on the plaintiff. Pierson %. Huntington, 
82 Vt. 482, 74 A. 88, 29 L. R. A., N. S., 695, 187 Am. St. Rep. 1029; 
Chase Nat. Bank v. Healy, 103 Vt. 495, 156 A. 396. And since no 
evidence at all was introduced on the question the burden has not been 
sustained. 

Nor is it likely that it could have been, since it is probably fair to 
presume that in determining what it should pay for the note, the plaintiff 
doubtlessly learned what was owing on the note and thereby learned of 
the payment or payments that were in default. 


Conclusions of Law : 


1. The plaintiff is not a holder in due course. The Housing Con- 
tracts Corporation was not a holder in due course. 

2. The defense of failure of consideration is available against the 
plaintiff and has been established. 

3. Let judgment be entered for the defendants. 


Warrant of Attorney in Promissory Note Held a Joint 
and Several Authorization of Makers 


Frey v. Cleveland Trust Co., Supreme Court of Ohio, 55 N. E. Rep. 
(24) 416 


A warrant of attorney in a promissory note authorizing any 
attorney at law to appear in any court of record after the note 
becomes due and to waive the issuing and service of process and 
confess a judgment against any or all of the makers of said note is 
a joint and several authorization as to the makers. Such warrant 
authorizes the entry of appearance, waiver of process and confession 
of a judgment as to any or all of the makers, and the death of one 
of the makers of the note does not revoke such warrant of attorney 
as to any surviving maker. 


Action by Benjamin F. Frey against the Cleveland Trust Company 
and others to quiet title to land, wherein defendant filed a cross-petition. 
The Court of Appeals reversed a judgment for plaintiff and rendered 
a final judgment for defendents, plaintiff appeals and the Court of 
Appeals certified the record to the Supreme Court. 


NOTE—For similar decisions see B.L, J. Digest (Fifth Edition) § 832. 
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On April 24, 1931, Eugene and Mabel B. Lamos, husband and wife, 
executed the following cognovit note payable to the defendant, the 
Cleveland Trust Company: 


‘‘Willoughby, Ohio, 
° April 24, 1931 
**$1,800. 

“‘For value received the undersigned jointly and severally promise 
to pay to the order of The Cleveland Trust Company of Cleveland, Ohio 
Eighteen Hundred Dollars ($1,800.00) at its office in Cleveland, Ohio 
in instalments as follows: 
$25 on or before the 15th day of June, 1931; 
$25 on or before the 15th day of September, 1931; 
$25 on or before the 15th day of December, 1931; 
and the balance of said principal one year from date; with interest 
thereon at the rate of six per cent per annum, payable quarterly on the 
15th day of March, June, September and December of each year, until 
paid. 

“‘In event of default in the payment of interest or instalments of 
principal when the same become due, then at the option of the holder 
of: this note, said interest and balance of the unpaid principal shall bear 
interest at the rate of eight per cent per annum, payable quarterly until 
paid, notice of the exercise of such option being expressly waived. 

‘‘And further in event of any default in the payment of any instal- 
ment of interest or principal on this note, when the same becomes due, 
or in any of the conditions or stipulations of the mortgage securing 
same, then at the option of the holder of this note, the entire amount 
of principal and interest remaining unpaid shall at once become due and 
payable without notice; and the undersigned hereby authorize any 
attorney at law to appear in any court of record in the State of Ohio 
or any other state or territory of the United States after the above 
obligation becomes due and waive the issuing and service of process 
and confess a judgment against any or all of the undersigned in favor 
of The Cleveland Trust Company or any holder of this note, for the 
amount then appearing due, together with costs of suit, and thereupon 
to release all errors and waive all right of appeal. 


**(Signed) Eugene Lamos 
“*Mabel B. Lamos.’’ 


About one year later on May 2, 1932, Eugene Lamos, the husband, 
died. 

Nine years thereafter on May 14, 1941, the defendant, the Cleveland 
Trust Company, obtained a judgment by confession against Mabel B. 
Lamos alone as a maker of the note. An execution was issued on the 
judgment, and a levy was made on certain realty owned by Mabel B. 
Lamos. Likewise, a certificate of judgment lien was duly filed with 
the clerk of courts. 

‘One month later on June 16, 1941, Mabel B. Lamos by a quitclaim 
deed conveyed the realty to her then husband, Benjamin F. Frey, who 
is the plaintiff in this action in which he seeks to quiet his title from 
the defendant’s judgment lien. 
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To the plaintiff’s petition the defendant, the Cleveland Trust 
Company, filed an amended answer and cross-petition asking that the 
realty be sold and that its judgment lien be paid from the proceeds. 

The issues were joined by the filing of a reply by the plaintiff. 

Thereafter the Court of Common Pleas granted a motion by the 
plaintiff for a judgment on the pleadings. 

Upon an appeal by the defendant to the Court of Appeals on 
questions of fact and law, the appeal was dismissed on questions of fact 
and law and retained on questions of law alone. That court then 
reversed the judgment of the trial court and rendered a final judgment 
for the defendant. 

The Court of Appeals also certified the case to this court for review 
and final determination on the ground that its judgment is in conflict 
with that of the Court of Appeals of the Ninth Appellate District on 
the same question in the ease of Saulpaugh v. Born, 22 Ohio App. 275, 
154 N, E. 166. 

Harry A. Blachman and Cleveland J. Suffens, both of Cleveland, 
for appellant. 

Cummings, Mook, Strong & Douglas and C. E. Orcutt, all of Cleve- 
land, for appellee. 


WEYGANDT, C. J.—The single question presented by the plaintiff 


relates to the nature of the warrant of attorney in the cognovit note. 
If it is joint and several the judgment of the Court of Appeals must 
be affirmed; but if it is merely joint the defendant’s judgment lien 
is invalid and there must be an affirmance of the decree of the Court of 
Common Pleas quieting the plaintiff’s title to the realty on which the 
levy was made. 

It is the contention of the plaintiff that the warrant of attorney 
authorizes the entry of appearance, waiver of process and confession 
of a judgment as to both Eugene and Mabel B. Lamos but not as to 
one alone, and that therefore as soon as Eugene Lamos died all authority 
under the warrant was revoked. As his basis for this view the plaintiff 
relies upon the particular language of the note that the makers authorize 
any attorney at law ‘‘to appear in any court of record ... and waive 
the issuing and service of process and confess a judgment against any 
or all of the undersigned .. .’’ He insists that technically in order to 
make this warrant of attorney joint and several it would be necessary 
to add the italicized words authorizing any attorney at law ‘‘to appear 
in any court of record for any or all of the undersigned . . . and waive 
the issuing and service of process for any or all of the undersigned and 
confess a judgment against any or all of the undersigned ...’’ In other 
words, the plaintiff contends that although a judgment may be confessed 
‘‘against any or all of the undersigned,’’ there can be no appearance 
or waiver except for both makers of the note. 
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This view fails to take into consideration the fundamental rule that 
a negotiable instrument must be read in its entirety in order to ascertain 
the intention of the parties. The very first sentence of this note contains 
the significant language that ‘‘the undersigned jointly and severally 
promise to pay.”’ Likewise, in the concluding sentence it is provided 
that a judgment may be confessed ‘‘against any or all of the under- 
signed.’’ This unambiguous language leaves nothing to inference. 
Clearly the liability of the makers is joint and several. Furthermore, 
there is nothing in the context to require the repetition of language as 
suggested by the plaintiff. The warrant of attorney is unbroken by 
punctuation in providing that (1) the appearance, (2) the waiver and 
(3) the confession may be as to ‘‘any or all.’’ 

The plaintiff relies upon the decision of this court in the case of 
Hoffmaster v. G. M. McKelvey Co., 88 Ohio St. 552, 106 N. E. 1061. 
However, in that case the particular language of the note in marked 
contrast provided merely for the confession of a judgment ‘‘against 
us,’’ thus making the liability joint rather than joint and several. 

An annotation and citation of pertinent cases appear in 89 A. L. R. 
403. 

The judgment of the Court of Appeals is correct and must be 
affirmed. 

Judgment affirmed. 





SERVICEMEN’S READJUSTMENT ACT OF 1944 
Chapter 268—Public Law 346 


Title III—Loans for the Purchase or Construction of Homes, Farms, 
and Business Property 


Chapter V—General Provisions for Loans 


Sec. 500. (a) Any person who shall have served in the active military 
or naval service of the United States at any time on or after September 
16, 1940, and prior to the termination of the present war and who shall 
have been discharged or released therefrom under conditions other than 
dishonorable after active service of ninety days or more, or by reason 
of an injury or disability incurred in service in line of duty, shall be 
eligible for the benefits of this title. Any such veteran may apply within 
two years after separation from the military or naval forces, or two 
years after termination of the war, whichever is the later date, but in 
no event more than five years after the termination of the war, to the 
Administrator of Veterans’ Affairs for the guaranty by the Administra- 
tor of not to exceed 50 per centum of a loan or loans for any of the 
purposes specified in sections 501, 502 and 503: Provided, That the 
aggregate amount guaranteed shall not exceed $2,000. If the Adminis- 
trator finds that the veteran is eligible for the benefits of this title and 
that the loan applied for appears practicable, the Administrator shall 
guarantee the payment of the part thereof as set forth in this title. 


(b) Interest for the first year on that part of the loan guaranteed by 
the Administrator shall be paid by the Administrator out of available 
appropriations. No security for the guaranty of a loan shall be required 
except the right to be subrogated to the lien rights of the holder of the 
obligation which is guaranteed: Provided, That pursuant to regulations 
to be issued by the Administrator the mortgagor and mortgagee shall 
agree that before beginning foreclosure proceedings for default in pay- 
ment of principal or interest due, the Administrator shall have at least 
thirty days’ notice with the option of bidding in the property on fore- 
closure or of financing the loan with any other agency or by any other 
means available. 


(c) Loans guaranteed by the Administrator under this title shall be 
payable under such terms and conditions as may be approved by the 
Administrator: Provided, That the liability under the guaranty, within 
the limitations-of this title, shall decrease or increase pro rata with any 
decrease or increase of the amount of the unpaid portion of the obliga- 
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tion: Provided further, That loans guaranteed by the Administrator 
shall bear interest at a rate not exceeding 4 per centum per annum and 
shall be payable in full*in not more than twenty years. The Adminis- 
trator is authorized and directed to guarantee loans to veterans subject 
to the provisions of this title on approved applications made to persons, 
firms, associations, and corporations and to governmental agencies and 
corporations, either State or Federal. 


Purchase or Construction of Homes 


See. 501. (a) Any application made by a veteran under this title for 
the guaranty of a loan to be used in purchasing residential property or 
in constructing a dwelling on unimproved property owned by him to 
be occupied as his home may be approved by the Administrator of 
Veterans’ Affairs if he finds— 


(1) that the proceeds of such loans will be used for payment for 
such property to be purchased or constructed by the veteran; 


(2) that the contemplated terms of payment required in any mort- 
gage to be given in part payment of the purchase price or the construc- 
tion cost bear a proper relation to the veteran’s present and anticipated 
income and expenses; and that the nature and condition of the property 
is such as to be suitable for dwelling purposes; and 


(3) that the purchase price paid or to be paid by the veteran for 
such property or the construction cost, including the value of the unim- 
proved lot, does not exceed the reasonable normal value thereof as 
determined by proper appraisal. 

(b) Any application for the guaranty of a loan under this section 
for the purpose of making repairs, alterations, or improvements in, 
or paying delinquent mdebtedness, taxes, or special assessments on, 
residential property owned by the veteran and used by him as his home, 
may be approved by the Administrator if he finds that the proceeds of 
such loan will be used for such purpose or purposes. 

‘(e) No first mortgage shall be ineligible for insurance under the 
National Housing Act, as amended, by reason of any loan guaranteed 
under this title, or by reason of any secondary lien upon the property 
involved securing such loan. 


Purchase of Farms and Farm Equipment 


Sec. 502. Any application made under this title for the guaranty of 
a loan to be used in purchasing any land, buildings, livestock, equipment, 
machinery, or implements, or in repairing, altering, or improving any 
buildings or equipment, to be used in farming operations conducted by 
the applicant, may be approved by the Administrator of Veterans’ 
Affairs if he finds— 
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(1) that the proceeds of such loan will be used in payment for 
real or personal property purchased or to be purchased by the veteran, 
or for repairing, altering, or improving any buildings or equipment, 
to be used in bona fide farming operations conducted by him; 


(2) that such property will be useful in the reasonably necessary 
for efficiently conducting such operations; 


(3) that the ability and experience of the veteran, and the nature 
of the proposed farming operations to be conducted by him, are such 
that there is a reasonable likelihood that such operations will be suc- 
cessful; and 


(4) that the purchase price paid or to be paid by the veteran for 
such property does not exceed the reasonable normal value thereof as 
determined by proper appraisal. 


Purchase of Business Property 


See. 503. Any application made under this title for the guaranty 
of a loan to be used in purchasing any business, land, buildings, supplies, 
equipment, machinery, or tools to be used by the applicant in pursuing 
a gainful occupation (other than farming) may be approved by the 
Administrator of Veterans’ Affairs if he finds— 


(1) that the proceeds of such loan will be used for payment for 
real or personal property purchased or to be purchased by the veteran 
and used by him in the bona fide pursuit of such gainful occupation; 


(2) that such property will be useful in and reasonably necessary 
for the efficient and successful pursuit of such occupation; 


(3) that the ability and experience of the veteran, and the conditions 
under which he proposes to pursue such occupation, are such that there 
is a reasonable likelihood that he will be successful in the pursuit of 
such occupation; and 


(4) that the purchase price paid or to be paid by the veteran for 
such property does not exceed the reasonable normal value thereof 
as determined by proper appraisal. 


See. 504. The Administrator of Veterans’ Affairs is authorized to 
promulgate such rules and regulations as are deemed necessary and 
appropriate for carrying out the provisions of this title, and may delegate 
to a subordinate employee authority to approve loans subject to the 
provisions of this title and the rules promulgated thereunder. 


See. 505. (a) The Administrator shall designate such agency or 
agencies, if any, as he finds equipped to determine whether the guaranty 
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of loan should be approved under this title. In any case wherein a prin- 
cipal loan, for any of the purposes stated in section 501, 502, or 503, is 
approved by a Federal agency to be made or guaranteed or insured by 
it pursuant to applicable law and regulations, and the veteran is in need 
of a second loan to cover the remainder of the purchase price or cost, 
or a part thereof, the Administrator, subject otherwise to the provisions. 
of this title, including the limitation of $2,000 on the total amount which 
may be guaranteed, may guarantee the full amount of the second loan: 
Provided, That such second loan shall not exceed 20 per centum of the 
purchase price or cost and that the rate of interest thereon shall not 
exceed that on the principal loan by more than 1 per centum: And 
provided further, That regulations to be promulgated jointly by the 
Administrator and the head of such agency may provide for servicing 
of both loans by such agency and for refinancing of the principal loan 
to include any unpaid portion of the secondary loan with accrued interest, 
if any, after the curtailment thereon equals twice the amount of the 
secondary loan. 


(b) Any person who is found by the Administrator of Veterans’ 
Affairs to be a veteran eligible for the benefits of this title, as provided 
in section 500 hereof, and who is found by the Secretary of Agriculture, 
by reason of his ability and experience, including training as a vocational 


trainee, to be likely to carry out successfully undertakings required of 
him under a loan which may be made under the Bankhead-Jones Farm 
Tenant Act, shall be eligible for the benefits of such Act to the same 
extent as if he were a farm tenant. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Approval by Beneficiary of Retention of Non-Legal Investments 
Absolves Trustee 


In re Ward’s Estate, Supreme Court of Pennsylvania, 28 Atl. Rep. (2d) 50 


A beneficiary of a trust, after she became of age and while still of 
sound mind, signed an instrument requesting her trustee to continue 
her beneficial estate in nonlegal investments. It was held that the trustee 
was justified in acceding to wishes of beneficiary. The beneficiary having 
approved of investments by trustee, and there being no evidence of mis- 
management, imprudent action, or fraud in handling trust funds, the 
findings and conclusions of trial court negativing misconduct were 
conclusive upon reviewing court. 


Commission Allowances to Trustees Not Limited to Net Gains 


In re Spark’s Estate, Prerogative Court of New Jersey, 38 Atl. Rep. (2d) 130 


Trustees in the purchase and sale of stocks and bonds for trust 
carefully studied each transaction, and made gains in corpus on some 
transactions, and sustained losses on others. Upon the trustee’s second 
accounting, the court ruled that allowances to the trustee were limited 
to the amount of the net gains as a basis for their commissions. The 
trustee contended that the court erred in limiting the base for allow- 
ances to the net increase in the assets of the estate, and that allowances 
should have been made upon all moneys which came into their hands 
during the period for which they were accounting. 

It was held that it was error to limit the trustees to the amount 
of the net gain as a basis for their commissions. Under statute (N. J. 
S. A. 3:11-2) allowing commissions on all corpus ‘coming into the hands 
of the trustees, the trustees were-entitled: to commissions on moneys, 
representing corpus, which came into their hands, without deducting 
the losses. The allowance to trustees of 34 per cent commissions on 
income and corpus increase over period of accounting, and one-eighth 
per cent.commission.on-gross sum in trustee’s-hands for the period of 
accounting was held to be reasonable under statute allowing commissions 
not to exceed five per cent on all corpus. eR ea 
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Investment of Trust Funds Under New Jersey Will Governed by 
New Jersey Law 


Matter of Keeler, N. Y., N. Y. Co. Surrogate; New York Law Journal, 
June 16, 1944, P. 2324 


Decedent testate died domiciled in the state of New Jersey having 
executed there both a will and codicil which were admitted to probate 
as her testament. The Surrogate Court of New York in the exercise 
of its discretion accepted jurisdiction of the estate because assets of 
the estate were located in New York. Subsequently the Surrogate Court 
issued letters testamentary and letters of trusteeship to Isaac P. Keeler, 
the surviving spouse of the decedent testate. At the time of such 
issuance of letters Keeler was domiciled in New Jersey. Later he 
removed to New York where he acquired a domicile and where he died. 
The executors of the Keeler’s estate rendered to the court in his behalf 
accounts for his acts as executor and for his acts as trustee of three 
$25,000 trusts and for his acts as trustee of three residuary trusts. 
The special guardian appointed by the court challenged the account only 
in respect of investments made by Keeler in certain railroad bonds. 
After Keeler made these investments, as executor of the decedent 
testate’s estate, he turned the bonds over to himself in his capacity as 
trustee. The special guardian contended that the original investment 
was improper and that there was impropriety on the part of Keeler 
as trustee in accepting these investments as trust investments. Although 
the question of the impropriety of said investment was raised as to 
both the executorial and trustee accountings, it was agreed by parties 
concerned to submit the matter to the court for a ruling on the account- 
ings of Keeler as trustee. The issue before the court was whether the 
law of New Jersey was applicable to the administration of the trusts or 
whether the facts that the trustee became dcmiciled in New York, 
removed the trust assets to New York and thereafter administered them 
there made the law of New York applicable. 

It was held that the law of the domicile of the decedent testate con- 
trolled the administration of her estate. Inasmuch as the decedent 
testate drew her will against the background of the law of New Jersey 
she must be deemed to have directed an administration of her estate 
under that law since she retained her domicile in New Jersey up to her 
death. There was nothing in her will indicating that she intended to 
have her property administered under the law of any other jurisdiction. 
The trustee could not make his own law for the administration of the 
trust merely by removing the trust assets and himself to New York. 
Keeler, as executor and trustee of decedent’s estate, was bound to obey 
the New Jersey restrictions as to trust investments. The court relied 
upon the New Jersey statute as the sole standard with respect to these 
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investments, there being no express testamentary authorization nor any 
specific court direction concerning the investment of the funds. Upon 
the evidence disclosed the court granted the application of the executors 
of Keeler’s estate to retract his waiver of commissions to the extent of 
claiming such commissions as a credit against the surcharge directed 
by the court. The commissions were allowed only as credit pro tanto 
against the surcharge. 


Liability of Trustee for Improper Payments to Beneficiaries and 
for Retention of Stock 





Appeal of Delaware County Trust Co., Supreme Court of Pennsylvania, 
38 Atl. Rep. (2d) 9 

Testator bequeathed the sum of $100 monthly to his mother during 
her lifetime. By a deed of trust executed at the same time the testator 
directed that in the event of insufficiency in his estate to take care of 
bequest to his mother, there should be set aside and applied out of 
principal under the deed of trust a sum sufficient to carry out such 
bequest. The mother received the monthly income for a period af 
approximately three years under the terms of the will and since then 
no payments were made to her either under the will or the deed of 
trust. Pursuant to a petition filed by the widow and daughter of the 
testator wherein it was stated that they were the only persons having 
any interest in the estate, the court appointed a substitute trustee, the 
appellant in the instant case, in the place of the trust company trustee 
which had failed and had been taken over by the Secretary of Banking 
of said state. Later upon discovery of the provisions of the deed of trust 
the testator’s mother notified the substitute trustee that she had not 
received any payments for nine years. Upon the death of the widow, 
the substitute trustee filed an account to which the testator’s mother 
filed exceptions. 

It was held that inasmuch as there were two instruments relating 
to the trust, they were to be construed together to effectuate the testator’s 
intention. The insufficiency of testator’s estate was not required to be 
apparent at the instant of his death and the provisions under deed 
of trust were applicable in the event of an insufficiency occurring there- 
after. It was further held that the substitute trustee should have applied 
out of principal a sufficient amount to carry out the provisions of the 
will. The substitute trustee, upon failing to set aside a sufficient amount 
of principal of the trust to provide for the bequest to testator’s mother, 
had burden of proving that at the time of distribution, the income of 
testator’s estate was sufficient to pay bequest to the mother. An insuffi- 
ciency having been shown, the mother’s right under the deed of trust 
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was limited to income from the trust, and any further deficit could not 
be made up out of the principal of the trust. The fact that the petition 
of the testator’s widow and daughter for the appointment of a substituted 
trustee stated they were the only persons interested in the trust, did 
not deprive the testator’s mother of the right to have substitute trustee 
surcharged for making payments under deed of trust to the widow and 
daughter in disregard of the mother’s rights. There were no laches 
attributable to the testator’s mother which would have constituted a 
bar to the surcharge of the substituted trustee. The court further held 
it proper to surcharge the substitute trustee for its negligence in 
retaining for over six years certain corporate stock paying no income 
and forming a large part of the principal of the trust. The authority 
to retain nonlegal investments did not justify the substitute trustee in 
holding them without attention. The substitute trustee was allowed 
commissions notwithstanding the surcharges made for the improper 
payments and its negligence concerning retention of the corporate stock. 


Life Tenant Entitled to Advance From Accumulated Income 
Necessary for Her Support 





Smith v. Guaranty Trust Company, Supreme Court of New York, New York 
Law Journal, June 13, 1944, P. 2273 


Plaintiff, by the terms of the will of her grandmother who died a 
resident of Georgia, was made a beneficiary of a $900,000 trust fund. 
Under the provisions of the trust, plaintiff was to receive $200 a month 
until she attained the age of 25, and thereafter $300 monthly until she 
attained the age of 30, the balance of the income of said trust to be 
accumulated. (The direction for accumulation was valid under the 
law of Georgia). Plaintiff was to receive one-half of the corpus of the 
trust when she attained the age of 30 and the balance at the age of 35, 
with remainder to her children in the event of her death in the mean- 
time. There were also contingent remainders over in the event of her 
so dying without issue surviving. At the time of the instant action 
plaintiff was 23 years of age. She had two infant children and had 
been divorced from her husband without award of alimony. Plaintiff 
brought this action in equity to obtain an invasion of the accumulated 
income of the trust for the support and maintenance of herself and her 
children and for the education of the latter. The defendant trustee 
contended that the general common law was inapplicable by virtue of 
the fact that plaintiff’s remainder interest was not absolutely vested. 

It was held that the court could modify the terms of the trust 
containing said provision for accumulation of income and direct that 
advance be made to the plaintiff, as beneficiary, where there existed 
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special circumstances based upon hardship or need which could not 
reasonably have been anticipated by plaintiff’s grandmother as creator 
of the trust. Plaintiff was entitled to advances from income accumula- 
tion sufficient in addition to monthly payments now being made under 
the provisions of the trust so as to provide her with $10,000 yearly, and 
a further advance in an amount sufficient to repay the defendant, Grace 
National Bank, the loan which is a charge upon the plaintiff’s interest 
in the trust fund. 


Reservation by Settlor of Power to Exclude Children Includes 
Grandchildren by Implication 


Fidelity Union Trust Co. v. Warren Court of Chancery of New Jersey, 
38 Atl. Rep. (2d) 124 
Settlor created a trust limited to his children who should be living 
at the death of his wife and the children of any deceased child per 
stirpes. Power was reserved to the settlor and his wife to amend the 
trust deed so as to exclude any of their children. The settlor and his 
wife amended so as to exclude grandchildren. 
It was held that the express power to exclude a child who was a 
primary beneficiary of the trust carried by implication power to exclude 
grandchildren who could take only as representatives of the child. 


Share of Deceased Beneficiary of Trust Subject to Administration 
for Payment of Her Debts 


Knight v. Gregory, Appellate Court of Illinois, 54 N. E. Rep. (2d) 406 


Where decedent testate by his will creates a trust wherein the 
interest of beneficiaries of said trust are not subject to the claims of 
creditors, it is held that such restriction does not extend to the heirs and 
assigns of the beneficiaries, inasmuch as the right to take property by 
descent is subject to the condition that all just debts and claims of 
deceased beneficiary be fully paid. The interest of a deceased bene- 
ficiary of the trust is subject to administration for payment of her 
debts after her decease as against an assignment made by the heirs of 
such deceased beneficiary of the interest which they took by descent. 
The statute exempting the res of the trust from execution operates to 
protect beneficiary during her lifetime, but it does not protect the 
heirs and assigns of said beneficiary. The trust res not distributed at 
the time of the death of the beneficiary was payable to the administrator 
of the said beneficiary. 





SEED UUEESEEENSENDEDEEEEeeeereeeeeEe 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Gift Incomplete Where Grantor Reserved Power to Alter Beneficial 
Interest 


Fleming v. Commissioner, U. S. Tax Court, 3 T. C. 121 


Husband and wife conveyed certain community property to the 
husband as trustee in trust for a named beneficiary. The trustee was 
vested with the same right to control, manage, sell and dispose of the 
trust property as if he were the absolute owner thereof except that 
neither /the title to nor beneficial ownership of the trust property could 
be reinvested in the grantors without the payment of full and adequate 
consideration therefor. Also, the trustee was empowered to make 
present gifts or to arrange for making gifts in the future to charitable, 
religious or educational institutions, and to relatives of the grantors, 
or either of them from the trust property. The trustee was vested with 
absolute discretion as to the amount and recipient of such gifts except 
that the total gifts to relatives could not exceed twenty-five per cent of 
the total corpus of the trust and its accumulated revenues. Distributions 
of trust income were made to the named beneficiary. 

It was held that the conveyances of the property in trust were not 
completed gifts as to the husband’s one-half community interest therein 
and that the distributions of trust income to the named beneficiary were 
to the extent of one-half thereof gifts by the grantor husband to be taken 
into account in determining his gift tax liability. It was further held 
that the principles of res adjudicata and estoppel were inapplicable. 


Previously Taxed Property as a Deduction 


Estate of James Miller, 3 Tax Court No. 150 


Decedent who died within five years of his prior decedent and who 
received a bequest from the estate of such prior decedent deposited the 
bequest in his bank account containing personal funds. Thereafter, he 
made additional deposits in the account and withdrew from the account 
monies for the purchase of securities and for personal expenditures. 
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The facts show that the decedent clearly expressed to his chief advisor 
a plan to invest the $50,000 legacy and the evidence showed that he 
carried out his plan, although he did not invest the entire amount. 
It was shown that decedent withdrew the funds he used to purchase 
the securities in question having in mind the inheritance as the source 
of the funds. He stated frequently that the fund received as a legacy 
was to be invested, and his expressions serve to distinguish the source 
from which the decedent purchased the securities in question, Under the 
facts, therefore, petitioners have sufficiently identified the securities and 
the balance in the account at decedent’s death as derived from the 
bequest and are entitled to a deduction therefor under section 812 (c) 
of the Internal Revenue Code. 


Remote Possibility of Reverter Not Subject to Estate Tax 





Estate of Rebecca L. Elias, Milton Baruch and Central Hanover Bank and 
Trust Company, as Executors v. Commissioner, Memo Tax Court, Docket 
No. 1599 

The question presented in this case is whether the value of remainders 
after the life interests of primary beneficiaries under trusts created by 
the decedent, Rebecca L. Elias, is included in gross estate as transfers 
to take effect in possession or enjoyment at or after decedent’s death, 
under the provisions of section 811 (c) of the Internal Revenue Code. 
Decedent set up seven irrevocable trusts during her lifetime; they 
provided for life interests to her children and grandchildren, and the 
remainders after the life interests, to go to the surviving issue of the 
primary beneficiaries. 

It was held that there was only remote possibility of reverter, and 
then not to the settlor nor her estate, but to her surviving issue. Only in 
ease there were no such surviving issue could the settlor take, by opera- 
tion of law, because of lack of other provisions in the trust instrument. 
Consequently, the value of the remainder interests is not includible in 
the gross estate, within section 811 (c) of the Internal Revenue Code. 


Payment of Premiums on Annuity Policies Held to Be Gifts of 
Future Interest 





Roberts v. Commissioner, U. S. Circuit Court of Appeals, Fifth Circuit, 
No. 10934 


The taxpayer, Mrs. Dora Roberts, had in 1938 and the tax years 
1939, 1940 and 1941, a widowed daughter, Mrs. Garrett, who had an 
adult son, Horace Garrett, and another widowed daughter, Mrs. Canter, 
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who had two minor sons, Roger Ellwood Canter and Curtis Kendal 
Canter, aged nine and twelve years. During 1938 she applied to Aetna 
Life Insurance Company for a ‘‘guaranteed endowment annuity’’ 
policy for the benefit of each grandchild, and to the Connecticut Mutual 
Life Ins. Co., for a similar policy for the benefit of each grandchild, 
paying for each policy the first premium of $2,500, but not binding 
herself to pay future premiums. She did, however, pay like additional 
premiums on the policies for 1939, 1940 and 1941. These payments she 
included in gift tax returns and claimed as to each donee the exclusion 
provided by Internal Revenue Code, Sec. 1003 (b) (2). The exclusions 
were disallowed by the Commissioner because the gifts were ‘‘of future 
interests in property,’’ and not allowable under that Section. The Tax 
Court upheld the resulting assessment, 2 T. C. 679. 

The Cireuit Court of Appeals decided the issue in favor of the 
Government and affirmed 2 T. C. 679. It was held that because of 
certain restrictive provisions in the contracts the beneficiaries received 
only a future interest in property and the gifits of annual premiums 
likewise were gifts of future interests and not entitled to the annual 
exclusion, 


Trust for Benefit of Minor Child Held Not Taxable 





Commissioner v. Estate of Douglass, U. S. Circuit Court of Appeals, Third 
Circuit, No. 8611 

In 1935 the decedent, Payson Stone Douglass, set up a trust for the 
benefit of his four children. Neither grantor nor beneficiaries were 
among the three trustees named. The settlor died in 1938. One of the 
children at the time was a minor. One paragraph of the trust instru- 
ment gave the trustees permission to apply the income of the minor’s 
share, to the extent that the trustees deemed advisable, for the main- 
tenance, education and support of the minor. The Commissioner claims 
that one-fourth of the value of the corpus of the trust is to be included 
in the decedent’s gross estate for the purpose of estate tax. This was 
denied by the Tax Court (2 T. C. 59, 1943). 

The Commissioner’s claim is based on § 302 (c) of the Revenue Act 
of 1926 as amended, 26 U. S. C. A. Int. Rev. Acts, pp. 227, 228. 
The Commissioner’s argument also cites Article 18 of Treasury Regula- 
tions 80 as amended. The relevant statement is: ‘‘The use, possession, 
right to the income, or other enjoyment of the property, will be con- 
sidered as having been retained by or reserved to the decedent to the 
extent that during any such period it is to be applied towards the 
discharge of a legal obligation of the decedent, or otherwise for his 
pecuniary benefit.’? The real argument for the Commissioner, however, 
is based upon the doctrine of constructive receipt following the decisions 
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in income tax cases beginning with Douglass v. Willeuts, 296 U. S. 1 
(1935) and with special emphasis on Helvering v. Stuart, 317 U. 8. 154 
(1942). It is urged that since, under § 167 of the income tax law, the 
income of the trust to the extent that it could have been used for the 
support of a minor child and thus relieve the settlor therefor, was taxable 
as part of the settlor’s income, so the portion of the corpus which pro- 
vided such income should be included in the gross estate at his death. 
While the immediate effect of the Stuart decision has been changed by 
statute, the argument continues, the principle back of it is still valid. 

The Court held that the rule of income tax liability of a settlor of 
trust for purpose of discharge of a legal obligation has not yet been 
extended to the estate tax. Under the trust instrument the settlor had 
irrevocably granted the property to the trustees, retaining no interest 
or control, and that the transfer did not come within the scope of Sec. 
302 (c). Rev. Act. of 1926. 


Value of Remainder Interest in Trust Estate Not Taxable 





Estate of Abby R. Smith, U. S. Tax Court, Memo T. C. Docket No. 109946 


Decedent created a trust in 1919. The trust, made irrevocable in 
1925, provided for the payment of income to decedent’s daughter, 
Eliabeth Richmond Fisk, for the daughter’s life and thence to her 
surviving child, children, grandchild or grandchildren with a propor- 
tionate share of the trust corpus to be paid over to the latter person 
or persons when he or they reached the age of twenty-five, subject to 
the trustee’s discretion. The trust also provided that if no issue 
survived his daughter then the trust fund and unpaid income therefrom 
was to be returned to the settlor’s estate. At the time of the creation 
of the trust Elizabeth had three children. Another child was born 
thereafter, as well as a great grandchild of decedent. All were living 
at decedent’s death. 

It was held, on authority of case of F. Biddle Trust, 3 T, C. 104, that 
the value of the remainder interest in the trust estate was not a transfer 
to take effect in pessession or enjoyment at or after the death of deced- 
ent, and therefore not includible in decedent’s gross estate under Sec. 
302 (c) 1926 Act. 








Treasury Finance 


LTHOUGH official data 

shows the Fifth War Loan 
oversubscribed in comfortable 
fashion, an examination of the 
banking situation shows that 
gratification over the results is 
hardly warranted. It is interest- 
ing to note that the reported suc- 
cess was made possible only by the 
supporting operations of the 
Federal Reserve banks and com- 
mercial banks, which have been 
maintained continuously. 

It is true that both corporate 
and individual investors exceeded 
the purchase quotas which had 
been set, but it is doubtful whether 
these results could have been re- 
ported without the effective sup- 
port which had been rendered by 
our banking institutions in the 
period between the Fourth and 
Fifth War Loan Drives. 

Consider, for example, the in- 
crease of over $5 billion in com- 
mercial member bank holdings of 
Government bonds between the end 
of May and mid-July. Note also 
the substantial increase in Federal 
Reserve bank holdings of Treas- 
ury issues which occurred after 
the Fourth War Loan Drive. The 
implication is obvious. If non- 


banking investors had not been 
relieved of part of their holdings 
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of Government obligations dur- 
ing the period intervening between 
the two drives, could they have 
been successful in exceeding the 


quotas which had _ been es- 
tablished? 

Incidentally, the expansion in 
bank holdings of Treasury issues 
has increased the volume of de- 
posits enormously. And _ this 
growth in the money supply aug- 
ments the inflationary — back- 
ground. Money in circulation and 
bank deposits, at the last year 
end, totaled $123 billion—an in- 
crease of some $60 billion since 
the start of World War II. Now, 
of course, the encrease is even 
larger. 


Budget Forecast 

Harold D. Smith, Director of 
the Budget, estimates total Gov- 
ernment expenditures of roughly 
$99 billion for the fiscal year 
1945. War spending is expected 
to take up some $90 billion of this 
total, but a reduction of $3 billion 
may be witnessed if Germany is 
knocked out of the war before 
next summer. Naturally, if Ger- 
many throws in the sponge this 
fall, the reduction will be much 
larger. 

Receipts are estimated at over 
$45 billion and a deficit, on the 


basis of maximum expenditures. 
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We Must Know 

Foreign Languages 

1. To do business with South 
America 


2. To improve relations with 
our Allies 
3. To prepare for peace- 
time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 65 years Berlitz has never failed! 


BERLITZ isicci.t: 
LANGUAGES 
Fe EN 630 Fifth Ave. 
Phen ane seme Bldg., wy Center 
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Se. Lours......... Continental Building 


WASHINGTON ...................839 17st St. N. W. 


A deficit of over $53 billion is also 


forecast. The increase in the pub- 
lic debt will be over $50 billion, 
and this will bring the gross debt 
up to $251 billion—some $9 bil- 
lion short of the legal limit. 


International Monetary Fund 

J. H. Riddle, economic adviser 
to the Bankers Trust Company of 
New York, feels that the proposed 
$8.8 billion monetary fund evolved 
at the recent international con- 
ference is too “grandiose and 
overly ambitious.” 

Mr. Riddle calls attention to 
one fundamental point. The fund 
is not a stabilization measure; 
rather, it emphasizes granting of 
international credits and fails to 
stress the necessity for sound fis- 
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cal and monetary policies for each 


of the participating countries. Mr. 


Riddle believes that the wholé ar- 


rangement amounts to an exten- 


-sion of the policy of deficit spend- 


ing to the whole world, wiih this 
country supplying the bulk of the 
credits. Of course, an artificial 
stimulus ‘to trade would be pro- 
vided and this would be essentially 
inflationary in nature. 

Also criticized is the system of 
credits based on the quotas of 
member countries. This is re- 
garded as unrealistic and imprac- 
tical, since the quota of a member 
country may have little relation to 
its actual credit needs. Each 
country is encouraged by the 
quota formula to believe that it 
has a right to credits up to a 
stipulated amount. Naturally, 
most will attempt to obtain this 
maximum amount regardless of 
the condition of their internal 
affairs. 

Here are some of Mr. Riddle’s 
direct observations. “The plan is 
so drawn,” he states, “as to place 
the burden of adjustment on the 
creditor or lender, meaning the 
United States. The borrower 
would not be obligated to live 
within his means or to make the 
necessary adjustments to balance 
his payments; the pressure would 
be on the-creditor either to buy 
more goods or lend more funds 
abroad. ... 


“England faces the greatest 
problem because she has built up 
very large foreign obligations in 
order to finance the war. She may 

need our help; but let us face 
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that problem directly without go- 
ing through a complex organiza- 
tion that will hand out our do'Jars 
as ‘impersonal credits.’ ” 

Mr. Riddle believes that the 
people of the nation are willing 
and anxious to co-operate in in- 
ternational affairs in any practi- 
cal way, but may hesitate to 
finance the “elaborate schemes of 
world planners.” 


Post-War Business 


Professor Sumner H. Slichter 
of Harvard University anticipates 
that the demand for civilian con- 
sumer goods in the first year after 
the war will reach $102 billion. 
Speaking before the annual meet- 
ing of the Committee for Eco- 
nomic Development in Chicago, he 
also forecasts that industry might 
find it necessary to spend $75 
billion in building up plant and 
equipment to meet the demand for 
items which it has been unable to 
manufacture because of the war. 

Professor Slichter also called 
attention to the $75 billion of sav- 
ings which has been accumulated 
by individuals in the last three 
years. This total, he pointed out, 
was the equivalent of eleven years’ 
savings at the 1940 rate. And 
by the time the war ends, he ob- 
served, it was possible that an ac- 
cumulation of fifteen years sav- 
ings would be available for use. 

Also, during the past three 
years, business has accumulated 
$34 billion more in liquid assets 
than it would have amassed had 
the war not occurred. 

In connection with employment, 
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the opinion was expressed that 
over 20 million persons could be 
absorbed in the labor market after 
the war without upsetting the na- 
tional economy. Demand for 
goods alone, Professor Slichter 
concluded, would not cause a ris- 
ing price spiral for consumer 
goods since this demand could be 
supplied by a working force of 


- about 56 million people. 


Savings Bonds Redemptions 


According to the Treasury De- 
partment, a program is being de- 
vised which will permit commercial 
banks to redeem War Savings 
Bonds with the same speed and 
facility which is accorded the 
cashing of U. S. Government 
checks. 

Naturally, the volume of re- 
demptions increases as the total 
amount of savings bonds in the 
hands of the public rises. And as 
it is expected that the volume of 
redemptions will reach its peak 
in the post-war period, it is im- 
portant that a program per- 
mitting more convenient redemp- 
tion be perfected as soon as pos- 
sible. 

Present procedure is for the in- 
vestor to leave his bond at his 
bank for redemption. His bank 
then delivers the bond to its dis- 
trict Reserve Bank, which then 
issues a check to the bank which 
is credited to the investor’s ac- 
count. Under the proposed new 
arrangement, the bond will be for- 
warded to the Reserve Bank in 
the usual manner but the Govern- 
ment’s deposit in the local bank 
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will be debited and the investor’s 
account credited simultaneously. 

The new regulations will be in 
effect by early October. 


Taxation 


Abolition of Federal taxation 
of income of corporations is urged 
by Beardsley Ruml and H. C. 
Sonne, in their outline of a plan 
for “Fiscal and Monetary Policy.” 
Recommended as the chief source 
of revenue is the graduated pro- 
gressive income tax, while a gen- 
eral sales tax is regarded as un- 
desirable. 

According to the authors, there 
are three principal reasons for 
abolishing the corporate income 
tax: 

1. A Federal income tax on 
corporations tends to raise the 
cost of goods and services, lower 
the general level of wages, and 
limit the yield on risk-bearing in- 
vestment. 

2. Corporate income tax con- 
siderations frequently distort 
sound business judgments, and the 
higher the tax the greater is likely 
to be the distortion. In other 
words, what may be economically 
unsound in terms of expenditure, 
pricing, capital transactions, etc., 
may be approved because the net 
result, after taxation, may not be 
unfavorable. For example, under 
the present tax system, there 
exists a strong obstacle to equity 
financing because fixed charges on 
bonds and other obligations are 
deductible as expenses in comput- 
ing corporate taxable income. 


Dividend payments, on the other 
hand, are not. 

3. Taxation of corporate profits 
prior to distribution results in 
double taxation on dividend in- 
come without regard to progres- 
sive rates. When corporate earn- 
ings are taxed, individual owners 
are, in effect, bearing the tax bur- 
den. Furthermore, the investor 
with the small income is being 
taxed at the same rate as the in- 
vestor with the large income. 
Not only is corporation income 
taxation inequitable because it in- 
volves double taxation, but also 
because the method is unfair as 
far as the ultynate investor is 
concerned. Earnings are first 
taxed in the hands of the corpora- 
tion in full, identical rates for all 
stockholders; subsequently, the 
portion distributed as dividends 
are taxed again, but this time, at 
progressive rates. 

Messrs. Ruml and Sonne believe 
that the graduated progressive 
tax should be relied upon as the 
chief source of government rev- 
enue. This tax with other rev- 
enues, it is remarked, should be 
levied at rates which would bal- 
ance the amount of Federal expen- 
ditures necessary to achieve a high 
level of employment. It is ob- 
served, however, that substantial 
reduction from present rates is 
both possible and desirable. 

While it is recommended that no. 
general sales tax be imposed, cur- 
rent excise taxes on tobacco, bev- 
erages, and perhaps gasoline, 
should be retained at the levels of 
1943. 
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IN WASHINGTON 


In this department we publish selected excerpts from ‘‘Washington 
Banktrends’’ a weekly review of Washington developments of 
direct concern and interest to bankers. 


A. B. A. Credit Pool 


About seventy bankers meeting 
in New York last month, discus- 
sed the procedure necessary for 
assuring adequate bank credit for 
little business. Also adequate 
publicity that such credit is to be 
had. As developed, there will be 
established “credit groups”—that 
is local credit pools for the mak- 
ing of term loans. (It was origi- 
nally hoped to establish national 
pools, but legal difficulties de- 
veloped and no aid or support 
came from the supervisory agen- 
cies—with one exception.) The 2- 
day session explored various credit 
plans now in operation such as the 
Baltimore Plan, and Louisville 
Plan, the Connecticut Pool, cor- 
respondent bank aspects, and 
others: The program agreed upon 
involves the organization of small 
business loan departments under 
the aim “to meet all needs and de- 
mands from competent persons 
and firms.” Details along these 
lines will soon be worked out. 


Bretton Woods and Congress 
While Congressional delegates 
are said to be “sold” on the Fund 
and the Bank, important Congres- 
sional sentiment remains skeptical 





—a show-me attitude. Views of 
bankers will have very consider- 
able weight with Congress. Bank 
ers may have very little influence 
in many matters, but when it 
comes to subjects of this kind Con- 
gress will weigh carefully the 
views of the bankers. This means 
the large city bankers, since they 
alone—and very few of them— 
understand the intricacies of the 
proposals. Ned Brown of the First 
National, Chicago, a delegate, 
favors the plans, according to 
Administration leaders. In any 
event it seems practically impos- 
sible that this Congress will be able 
to accept or reject the programs. 
This means holding over for the 
new Congress’ with political 
changes possible. Meanwhile other 
nations are unlikely to accept, or 
perhaps not even consider, before 
Congress does. 


Limiting Federal Taxes 


The Treasury has taken cogni- 
zance of the constitutional amend- 
ment movement among the states 
to prohibit Federal tax rates ex- 
ceeding 25 per cent. To date, 
seventeen states have approved. 
Recently, Rep. Patman (D. Tex.) 
repeatedly castigated the pro- 
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posal, holding it motivated by 
wealthy interests. His remarks 
were inspired. The Treasury’s 
Division of Research foresees 
larger budget deficits should the 
proposal succeed. Specifically, it 
would (probably) make necessary 
heavier excise taxes; limit efforts 
to co-ordinate Federal, State and 
local tax systems; handicap Fed- 
eral grants-in-aid to States; 
weaken Federal credit; reduce 
Federal Government adaptability 
to meet emergencies. (The move- 
ment for this amendment appears 
to be reaction against heavier 
taxes. On the other hand the 
public can demand, under leader- 
ship, more economical Government 
and less Government expenditure 
and more reliance on private pro- 
grams.) 


Bad Ration Bank Checks 

OPA offices have been instructed 
to charge ration checks drawn on 
non-existent ration bank accounts 
to the depositor who received the 
check. In many cases when checks 
are drawn on such accounts the 
depositor is the only person able 
to recover the ration points in- 
volved. There are cases when a 
retailer’s supply of check forms 
is exhausted and others are used 
without writing in the retailer’s 
ration bank. The check would 
normally go to the distributor’s 
ration bank, where the retailer is 
unknown. The account of the de- 


positor is debited the amount of 
the check because he can recover 
the points with least delay and 
difficulty—so says the OPA. 
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The Par Clearance Controversy 
The reprint of an article from 
the Virginia Law Review by 
Walter Wyatt, General Counsel 
of the Federal Reserve Board, is 
the latest contribution to the par 
clearance problem posed under 
Regulation Q. While it is specifi- 
cally stated that Mr. Wyatt 
speaks “in his private capacity,” 
the documented legal history of 
the Board’s position in the long 
controversy is clearly and accu- 
rately outlined. His thesis is that 
the Board could enforce par clear- 
ance if it were determined to do so 
through the practice of present- 
ing checks of nonmember banks 
through other than banking chan- 
nels. But, as a matter of policy, 
the Board voluntarily discontinued 
the practice in 1923, he points out. 


Regulation Q and Par Clearance 


Mr. Wyatt’s legal presentation 
of the par clearance aspect of the 
present Regulation Q controversy 
is a good lawyer’s summation of a 
problem but with limited emphasis 
on political factors. He denies 
that the issue of par clearance is 
involved under Regulation Q. He 
says that “it is absurd to say that 
the Board . . . is now endeavoring 
to enforce universal par clearance 
by indirection merely because it 
has expressed the opinion that the 
practice of absorbing exchange 
charges as compensation for the 
maintenance of deposits is a viola- 
tion of the law which forbids banks 
to pay interest on demand deposits 
‘directly or indirectly, by any de- 
vice whatsoever.’ ” 





CURRENT ARTICLES 


In this department we present for the convenience of our 


subscribers a topical index to the current periodical literature of 
banking. Arranged by subjects, there is given a brief descrip- 
tion of all articles of current interest with a reference to the 
source so that those interested may refer to the source material. 





BANK OF ENGLAND 


The old lady lives on. John E. Wads- 
worth. London Bankers Magazine. Au- 
gust, 1944. P. 73. A sketch of the history 
of the Bank of England on the bank’s 
250th anniversary. 


BRETTON WOODS 
The Bretton Woods Conference. J. H. 
Riddle. Mid-Continent Banker. August, 
1944. P. 9. Economic adviser of the 
Bankers Trust Company of New York 
analyzes the recent monetary confer- 
ence. 


On-the-scene observations of the 
Bretton Woods conference. Henry H. 
Edmiston. Mid-Continent Banker. Au- 


gust, 1944. P. 11. The technical adviser 
to the United States delegation sum- 
marizes the results of the conference. 

The road to Bretton Woods. A dis- 
cussion of the recent monetary confer- 
ence. Banking. August, 1944. P. 21. 

A financial league of nations. Herbert 
Bratter. Banking. August, 1944. P. 24. 
What was accomplished at the confer- 
ence. 


BRITISH BANKING 

Earnings of British banks. F. Brad- 
shaw Makin. Banking. August, 1944. 
P. 94, 

CANADA 

A quick look at Canada’s banks. C. M. 
Short. Banking. August, 1944. P. 58. 
Operating earnings and expenses and 


other information on the 10 chartered 
banks of Canada. 


CONSUMER CREDIT 
Partial payments in charge accounts. 
Federal Reserve Bulletin. August, 1944. 
P. 753. Board interprets its rule. 
Post-war profits. Frank P. Bennett. 
Mountain States Banker. August, 1944. 


P. 7. Banks may find an enlarged appli- 
cation of consumer financing a splendid 
answer to their post-war earnings 
problem. 

The outlook for installment financing. 
Carl M. Flora. Mid-Continent Banker. 
August, 1944, P. 18. Present conditions 
give banks an opportunity which may 
never come again. 

Sell personal loans now. G. S. Blue. 
Banking. August, 1944, P, 31. Reveals 
that “consumer credit was a safer invest- 
ment in 1933 than cash in banks.” 


CORPORATE EARNINGS 
The half-year’s earnings. Monthly 
Letter National City Bank of New York. 
August, 1944. P. 89. A review of cor- 
porate reports for the first half of 1944. 


COUNTRY BANKING 

For sounder, better country banking 
profit policies. Richard W. Trefz. Bur- 
roughs Clearing House. August, 1944. 
P. 13. A discussion of plans and policies 
to make country banking institutions 
profitable. 

CREDIT 

Retail credit survey—1943. Federal 
Reserve Bulletin. July, 1944. P. 648. 
Statistics on retail sales showing cash 
sales, charge account and _ instalment 
credit. 


DIRECTORS 
Directors’ report for smaller banks. 
A. H. Abts. Burroughs Clearing House. 
August, 1944. P. 16. How to give direc- 
tors a clear cut picture of how the bank 
is being operated. 
G. I. LOANS 


Billions in loans in property for vet- 
erans, Finance. June 19, 1944. P. 7. 


The way is cleared for billions of G. I. 
loans. Finance. June 25, 1944, P. 15. 
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INDUSTRIAL LOANS 


Proposal for guarantee of industrial 
loans by Federal Reserve banks. Federal 
Reserve Bulletin. June, 1944. P. 534. 


LOANS 

Cotton futures as a credit tool. Robert 
F. Loree. Banking. August, 1944, P. 47. 
Author says they make a constructive 
line of bank credit. 

A credit bridge to _ reconversion. 
Edward H. Collins. Banking. August, 
1944. P. 28. Opportunities in field 
warehousing. 

FHA loans—a new chapter for inves- 
tors. William Hurd Hillyer. Mid- 
Continent Banker. August, 1944. P. 15. 
Author says they combine attractive in- 
come yield with safety of principal. 


PERSONNEL 
A successful job evaluation plan. 
Edward N. Hay. Burroughs Clearing 
House. August, 1944. P. 20. Explains 
how job analysis works and why it is 
important. 


RATION BANKING 
Ration coupon banking works well. 
Wm. Fulton Kutz. Banking. August, 
1944. A survey of ration banking—why 
it is needed and how it works. 


SILVER 
China’s need for silver money. Henry 
C. Chen. American Banker. July 24, 
1944. P.1. The case for silver as a prac- 
tical solution of the Chinese monetary 
problem. 


STATISTICS 
Bank debits—most useful but least 
used basic data for sales research. 
Chester E. Haring. Printers’ Ink. June 
23 and June 30, 1944. Urges that the 
Federal Reserve Board increase its cover- 
age of these valuable data. 


TERM LOANS 


A simplified term loan agreement. John 
D. Dupuis. Bulletin of the Robert Morris 
Associates. June, 1944, P. 1. 

Term lending. Irving L. Porter. 
Mountain States Banker. June, 1944. 
P. 13. 


TERMINATION LOANS 
The new termination loan makes its 
bow. Finance. June 25, 1944. P. 9. 
Packard obtains a “T” loan for $30 
million. Finance. June 25, 1944. P. 19. 


TRUST DEPARTMENT 


Are there profits in business purchase 
trusts? William R. Spinney. Trusts & 
Estates. June, 1944. P. 579. New oppor- 
tunities for underwriters and trustees. 

Cooperative cultivation of the pension 
field. Robert P. Kelsey, Trusts & 
Estates. June, 1944. P. 585. How trust 
and insurance men can work together. 


Gift of business interest. Harry L. 
Tyson. Trusts & Estates. June, 1944. 
P. 545. How a trust plan bequeathed 
equal interests in a non-incorporated sole 
proprietorship business. 


Integrating instruments of estate dis- 
position. J. E. Rappoport. Trusts & 
Estates. June, 1944. P. 571. Co-ordinat- 
ing the will, trust and life insurance pro- 
visions, 

Joint effort in estate building and con- 
servation. Oliver J. Neibel. Trusts & 
Estates. June, 1944, P. 531. Co-opera- 
tion between trust companies and life 
underwriters. 


Notes on building trust department in- 
come for the present and the future. 
Aurie I. Johnson. Bulletin Financial Ad- 
vertisers Assn. June, 1944, P. 282. 


Reappraisal of the life insurance trust. 
Arthur B. Tyler. Trusts & Estates. 
June, 1944. P. 563. Often suitable in 
estate programs but compensation should 
be adequate. 


Results of a small estates division. 
{arl Burke. Burroughs Clearing House. 
August, 1944. P. 18. How one bank 
organized a separate division for han- 
dling small estates. 

What estate planning did for the 
Adams family. Vernon Mason. Trusts 
& Estates. June, 1944. P. 547. 

What is estate planning? T. C. Rice- 
Wray. Trusts & Estates. June, 1944. 
P. 517. Outline of basic information and 
remedial action. 


WAR FINANCE 


War finance and banking. Federal 
Reserve Bulletin. August, 1944. P. 743. 
A review of the Fifth War Loan Drive. 


WOMEN AND BANKING 


Banks learn about women. Dorcas 
Campbell. Banking. August, 1944. P. 26. 
A discussion of the place of women in the 
banking world. 
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No matter who the guest—Mrs. Jones 
brings out her chipped teacup with a 
thrill of pride. 

Not very pretty, that chip. But it 
bears witness to the fact that Mrs. 
Jones has her nation’s welfare at heart. 

Mrs. Jones has given up all unneces- 
sary spending for the duration. By doing 
without—she is helping to fight inflation. 

Maybe she doesn’t know all the com- 
plicated theories about inflation. But 
she does know that her government has 
asked her not to spend. 

So Mrs. Jones is making all the old 
things do. 

And the dollars she’s not spending 
now are safely put away (and earning 
interest) for the peacetime years ahead. 

If we all are like Mrs. Jones, there 
will be no inflation with skyrocket 
prices. If we all are like her, dangerous 
Black Markets cannot exist. 


Use itup...Wear it out... Make it do...Or do without 
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The chipped teacup of the PATRIOTIC Mrs. Jones 





A chipped teacup stands for all that 
... for a sound, secure U.S. A. 


7 RULES FOR PATRIOTIC AMERICANS 
TO REMEMBER EVERY DAY 


1. Buy only what you absolutely need. 
Make the article you have last longer by 
proper care. Avoid waste. 

2. Pay no more than ceiling prices. Buy 
rationed goods only by exchanging stamps. 
(Rationing and ceiling prices are for your 
protection. 


3. Pay willingly any taxes that your coun- 
try needs. (They are the cheapest way of 
paying for the war.) 

4. Pay off your old debts—avoid making 
new ones. 

5. Don’t ask more money for the goods 
you sell or for the work you do. Higher 
prices come out of everybody’s pocket— 
including yours. ; 

6. Establish and maintain a savings ac- 
count; maintain adequate life insurance. 


7. Buy all the War Bonds you can—and 
hold ’em! 











RECS 


There’s a day coming when you'll 
want to stand up and cheer the great- 
est victory in history. 


But let’s not start cheering yet. 


In fact, let’s not start it at all—over 
here. Let’s leave it to the fellows who 
are doing the job to begin the cele- 
brating. 


-Our leaders have told us that 
smashing the Axis will be a slow, 


_ Official U.S. 
Signal Corps Photo 


Let these guys statt it/ 


dangerous, bloody job. 


If we at home start throwing our 
hats in the air and easing up before 
the job’s completely done, it will be 
slower, more dangerous, bloodier. 


Right now, it’s up to us to keep on 
buying War Bonds until this war is 
won. 


If we do that, we’ll have the right to 
join the cheering when the time comes. 


Keep backing ¢im up with War Bonds 


The Banking Law Journal 
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